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PREFACE 




Dr. Todd, the author of the well-known work on ParHamentary 
Govtmnunt in England, a coadeased edition of which is now 
offered to the public in these volumes, is a remarkable instance 
of a man who, from small beginnings, and with few advantages, 
succeeded in combining long and valuable official service with 
literary labours of the highest value. Born in London in the 
early years of the reign of George IV., he was brought, a mere 
child of eight, to the colony of Canada, Thenceforward he 
received no education except that which he derived from his 
own studies ; yet he qualified himself in this way to be chosen 
for the post of Assistant-Librarian of Upper Canada, When 
Upper and Lower Canada were united, he was continued in the 
same office by the Legislature of the United Provinces, and, in 
1856, was promoted to the post of Chief Librarian, The 
library owed much to its librarian. A small and modest 
collection of less than 1000 volumes was developed, under his 
management, into a noble library. Twice destroyed by fire, the 
grant for restoring it was expended under his directions, and to 
his skill and judgment — to quote the words of an obituary 
notice in the Ottawa Citizen — " may be justly laid the main 
foundation of the present magnificent collection of 108,000 
volumes." But the official labours which he thus discharged 
formed only a small portion of his service to the colony. In 
his own words, taken from the preface to the first volume of 
the first edition of this work, published in 1866 — 
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" More than twenty-five years ago, when in the service of 
the House of Assembly of Upper Canada, as an assistant in 
the Provincial Library, I was induced to compile a manual of 
parliamentary practice for the use of the Legislature. The 
valuable treatise of Sir Erskine May, on the Usage of Parlia- 
ment, had not then appeared ; and no work then published was 
sufficiently elementary and comprehensive to be of any service 
to our colonial legislators in the performance of their parlia- 
menlary duties. My little volume, although the crude and 
imperfect production of a very young man, was received with 
much favour by the Canadian Parliament, At the first meeting 
of the Legislature of United Canada, in 1841, the book was 
formally adopted for the use of members, and the cost of its 
production defrayed out of the public funds. 

".It was in the same year, and immediately after the union 
of the two Canadas, that ' responsible government ' was first 
applied to our colonial Constitution. In carrying out this new, 
and hitherto untried, scheme of colonial government, many 
difficult and complex questions arose, especially in regard to 
the relations which should suTisist between the popular chamber 
and the ministers of the crown. Upon these questions, i 
known addiction to parliamentary studies, together with ray 
official position as one of the librarians of the Legislative 
Assembly, caused me to be frequently consulted. I speedily J 
became aware that then, as now, no work previously written \ 
on the British Constitution undertook to supply the particular 
information required to elucidate the working of ' responsible 
or ' parliamentary ' government. For, all preceding ' 
on this subject have confined themselves to the presentatio I 
of an outside view, or general outline, of the political syste'f 
of England. There is nowhere to be found a practi 
treatment of the questions involved in the mutual i 
between the crown and parliament, or any adequate acf 
of the growth, development, and present functions < 



Cabinet Council. In the words of Lord Macaulay {History of 
England, iv. 437), ' No writer has yet attempted to trace the 
progress of this institution, an institution indispensable to the 
harmonious working of our other institutions.' 

" My own researches in this field enabled me to accumulate 
a mass of information which has proved of much utility in the 
settlement of many points arising out of responsible govern- 
ment. I was frequently urged, ty persons whose opinions 
were entitled to respect, to digest and arrange my collections 
in a methodical shape. The fact that the greater part of my 
notes had been collected when engaged in the investigation of 
questions not of mere local or temporary significance, but 
capable of general application, led me to think that, if the 
result were embodied in the form of a treatise on parliamentary 
government as administered in Great Britain, it might prove 
of practical value both in England and her colonies ; and that 
in the constitutional states of continental Europe it might serve 
to make more clearly known the peculiar features of that form 
of government, which has been so often admired, but never 
successfully imitated. I therefore determined to avail myself 
of the resources of the well-stored library under my charge, 
and attempt the compilation of a work which, while trenching 
as litile as possible on ground already worthily occupied by 
former writers, should aim at supplying information upon 
branches of consiitutional knowledge hitherto overlooked. 

"I proposed at first to prepare, more especially for colonial 
use, a manual which should include a dissertation upon the 
peculiar features of ' Responsible Government ' in the 
colonies. But I decided, after much reflection on the subject, 
to change my plan, and to confine myself to the exposition of 
parliamentary government in England. I arrived at this con- 
clusion, firstly, from a conviction that the safest guide to the 
colonies, whose institutions are professedly modelled upon 
those of the mother-country, will be found in a detailed account 



L 




of the system which prevails in the parent state ; ancl, secondly, 
because parliamentary government in our colonies is still in 
its infancy, and its success is as yet but problematical. ' The 
well-understood wishes of the people as expressed through 
their representatives ' has indeed been the acknowledged 
maxim of colonial rule; and, so far as they are applicable to 
colonial society, the principles of the British Constitution have, 
in the main, been faithfully carried out. But it is easy to 
foresee that some considerable modifications must at no distant 
day be introduced into the fabric of colonial government, to 
enable it to resist the encroachments of the tide of democratic 
ascendency, which is everywhere uprising, and threatening to 
overwhelm ' the powers that be.' Most of the British colonies 
still enjoy the advantage of an immense extent of unoccupied 
territory, affording to industrious men of the humblest class 
the opportunity of becoming landowners, and of achieving a 
degree of comfort and independence which naturally inclines 
them to be supporters of law and order. Nevertheless, from 
an observation of the working of our municipal institutions in 
Canada, and of the characteristics and results of responsible 
government in the British dependencies generally, it is evident 
that the democratic element is everywhere gaining the mastery, 
and is seeking the overthrow of all institutions that are intended 
to be a check upon the pKipular will. 

"The great and increasing defect in all parliamentary 
governments, whether provincial or imperial, is the weakness 
of execurive authority. It may be difficult to concede to the 
governor of a colony the same amount of deference and 
respect which is accorded to an English sovereign. But any 
political system which is based upon the monarchical principle 
must concede to the chief ruler something more than mere 
ceremonial functions. It is the tendency of the age in which 
we live to relax the bonds of all authority, and to deprive all 
rank and station, not directly- derived from the people, of the 



influence which It has heretofore possessed. The hereditary 
dignity of the British crown itself has, within the last half- 
century, sustained considerable loss. In popular estimation in 
our own day the prerogatives of royalty are accounted as well 
nigh obsolete ; and, whatever may be the degree of affiLc;ion 
expressed towards the occupant of the throne, the sovereign 
of England is too often regarded as but little more than an 
ornamental appendage to the state, and her rightful authority 
either derided or ignored. These erroneous ideas, it need 
scarcely be said, are not shared by ,^ny who have participated 
in the direction of state affairs. But they are widely diffused, 
even amongst educated men. The true position of the sovereign 
in a parliamentary government may not appear to be capable 
of exact definition, because much will always depend upon the 
personal character of the reigning monarch. But in the treat- 
ment of this difficult question, I have endeavoured to reflect 
faithfully the views of the most experienced statesmen of the 
present day; and, while I have elsewhere claimed for the 
popular element in our constitution its legitimate weight and 
influence, I have here sought to vindicate for the monarchical 
element its appropriate sphere; being convinced that the 
functions of the crown are the more apt to be unappreciated 
because their most beneficial operations are those which, whJUt 
strictly constitutional, are hidden from the public eye. 

" In attempting to define the linoits between the authority of 
the crown and that of the legislature under parliamenta: y 
government, I have never relied upon my own interpreia-ions, 
but have always illustrated the matter in hand by reference to 
the best opinions recorded in the debates of Parliament, or in 
evidence before select committees of either House. Such 
testimony, for the most part from the lips of eminent statesmen 
and politicians of the present generation, is of the highest 
value, especially when it embodies information upon the usnges 
of the coDStitutioa which had not previously appeared in print. 



It is in the abundant use of such valuable material, never 
before incorporated in any similar treatise, that the chief claim 
of my work to public attention must consist." 

Such was the author's own account of the causes which led 
to the publication of the earlier of his two volumes. But two 
years later, in following it up with his second volume, he 
admitted that — 

" The publication of the earlier volume was undertaken 
sooner than I had origioally contemplated, from a desire to 
place it in the hands of prominent public men in Canada 
before the constitution of the new Dominion should be en- 
forced, trusting that it might be helpful in the settlement of 
various political questions which were likely to arise at that 
juncture. In order to accomplish this, I was obliged to change 
the plan cf my work to the detriment, in some measure, of 
its appropriate order and sequence. The history and develop- 
ment of the king's councils, and the interior working of ihe 
Cabinet, ought properly to have followed my exposition of 
the kingly office; and such had been my first design. But, as 
these chapters were not suiSciently advanced to admit of their 
insertion in the first volume, I preferred to omit them from 
their pro])er place, rather than postpone the publication, I 
mention this, as it will explain what might otherwise be 
regarded as a defect in the work itself. Be this, however, as 
it may, the additional time afforded for the completion of the 
work has enabled me to bring down my narrative of constitu- 
tional history and practice to the present day, when we are 
about to enter upon a new and important era in our political 
history." 

Thus, in preparing a revised edition of the work at the 
present lime, I found that I was justified, by the author's own 
opinion, in venturing on a considerable rearrangement of tl'.e 
matter. Such a rearrangement had been partly effected by 
Dr. Todd's own son when a second edition of the \\ork was 
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called for after the author's death in 1884. But I have carried 
out the plan, to which he thus set the seal of his authority, to 
a much greater extent ; and, by dividing the entire work into 
parts, have endeavoured both to assist my readers and to 
indicate the general principles on which I have proceeded. 

In rearranging the work it became possible, moreover, 
largely to reduce its size without interfering with its value. 
Partly from the fact that the work was originally published in 
two parts, and partly from his desire to make each section 
complete, Dr. Todd in the original edition frequently travelled 
over the same ground, while he added long historical accounts 
of the rise and fall of administrations in England, and elaborate 
disquisitions on the particular duties of each department in 
the state, which, however valuable in themselves, seemed out 
of place in a serious constitutional treatise. By consolidating 
what was thus repeated, by omitting what was thus irrelevant, 
and by other minor alterations, I have succeeded in reducing 
the work to one-half its original size, without, as I hope, 
detracting from its importance or interest 

But, though I have made these large excisions, I have 
endeavoured to leave the author's text in the shape in which 
he himself produced it With the exception of small correo 
tions, such as the author himself would have probably made 
in a later edition, I have altered neither his language nor his 
style. In some cases, when I thought his facts or his con- 
clusions wrong, I have pointed out my reasons lor so thinking 
in notes instead of altering the text In the few <;aj>es, how- 
ever, where the author displayed his own p<jliti'-al o]>»inions, 
I have not scrupled to strike them out, believing that, on 
mature reflection, Dr. Todd would himbeJf Iauvc dcsiicd tiiuf 
his facts and arguments should speak for t}ienii>eivc^. J h;xv<' 
specially taken this course with respect to t/*e uutiio/'.s pie- 
dictions of the consequences of the Kefoi/i Act of J'iOy, 
because, in the first place, the/ do uoi t/eci/j to Lav<: uccn 
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verified by the result ; and, in the next place, whether right or 
wrong, they are apparently out of place in a grave constitutional 
treatise. 

I cannot close my labours without expressing my admiration 
of the knowledge and industry which are displayed in every 
chapter of Dr. Todd's work, and my hope that this abbreviated 
edition may make his researches into the parliamentary 
^government of Britain more accessible and more familiar to 
English-speaking readers in every part of the world. 

S. W. 
September^ 1892. 
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PART I. 

PREROGATIVE AND PARLIAMENTARY 

GOVERNMENT 

CHAPTER I. 

GENERAL INTRODUCTION. 

The government of England is conducted in conformity 
with certain traditional maxims, which limit the Definition of 
exercise of all political powers therein. These parliamentary 
maxims are, for the most part, unwritten and 8°^«'^^«'»'« 
conventional. They have never been declared in any 
formal charter or statute, but have developed, in the course 
of centuries, side by side with the written law. They 
embody the matured experience of successive generations of 
statesmen, and are known as the precepts of the constitution.^ 
The principle of a constitutional or parliamentary govern- 
ment is essentially different from that either of a republic or 
of a despotism. A constitutional king is not responsible to 
the people, but he is bound by the laws ; he is not free to 
govern as he pleases, but must rule in conformity to the 
recognized usages of the constitution. In a parliamentary 
government, the obligation of a king to rule righteously is as 

' See Freeman, Growth of Eng, Const, c. iii. ; Bonamy Price, Cont, 
Rev, V. 38, p. 943. 
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PARLIAMENTARY GOVERNMENT, 

great as that of a people lo obey those who have Che rule 
over them. It is indeed more difficult to control and punish 
Poweroftho ^ sovereign who may abuse his office than to call 
sovemen pcoplc to accouHt for treason and rebellion. But 

SI™L^"''*' in a parliamentary government the kingly power is 
govemnitni. subjected to such rigid limitations that its abuse 
is difficult, if not impossible. The axiom that the king can do 
no wrong, is necessary for the protection of the monarchy ; 
but it is rendered innocuous by the affirmation of the doctrine 
that ministers of state are responsible for every exercise of 
Rtifliion of kingly authority. These ministers have been per- 
mLnisiersio mitted to share, with the crown, in the functions 
1 c crgwn. ^£ j-^ygij-y^ Q^ condition that they assume a full 
responsibility before Parliament and people. And as no 
minister could properly tindertake to be responsible for a 
policy which he could not control, or for acts which he did 
not approve, it has necessarily followed that the direction and 
administration of the policy of government have passed into 
the hands of the constitutional advisers of the crown. By 
these means, the services of statenaen in whom the country has 
confidence have been secured on behalf of the empire ; while 
the equibbrium of the state has been preserved, amidst the 
recurrent changes of its actual rulers, by the permanence of 
the monarchical principle in the person of the sovereign. Such 
are the theory and practice of the British constitution, which 
it will be the endeavour of th« author to explain in the 
following pages. 

The great and leading maxims of tlie British constitution 
Revoiuiiopoi ^s the personal irresponsibility of the king, the 
iMB. responsibility of ministers, and the inquisitorial 

power of Parliament. Foe the complete recognition of these 
cardinal principles, the nation is indebted to the statesmen 
who effected the Revolution of 1688. 

Prior to that epoch, the government of England was mainly 
Govern mfni by Carried on by the king in person, with the advice 
[Hcrugaiive. and assistance of ministers appointed by himself, 
and responsible to him alone. Under this system Parliament 
had no voice in the selection of ministers of the crown ; and, 
whenever adverse opinions In regard to questions of adminis- 
tration were entertained by either House of Parliament, there 
were no means of making those opinions known, except by 
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GENERAL INTRODUCTION, 3 

retrospective complaint and remonstrance. This occasioned 
frequent contests between the crown and Parliament, which 
sometimes ended in civil war. 

While the sole executive authority of the realm was possessed 
by the king— in whom, together with his ministers and officers 
of state, was vested the exclusive right of administering the 
laws of the land — the legislative authority was divided between 
three co-ordinate powers, the King, the House of Lords, and 
the House of Commons, Each of these branches of the one 
Parliament enjoyed co-ordinate legislative authority. 

So long as this form of government prevailed, it was 
customary to assume that the well-being of the Balance of 
English commonwealth depended on the preserva- powers in ihe 
tion of the balance of power between these branches "'''"""""'■ 
of the supreme Parliament, so that any abuse of authority on 
the part of one, might admit of correction by the interposition 
of the authority of another. For example, the power of the 
two Houses of Parliament to frame laws was presumed to be 
held in check by the king's negative. Again, the arbitrary 
exercise of the king's veto was restrained by the power which 
Parliament possessed of refusing a grant of supplies for the 
service of the crown. On the other band, freedom of speech, 
though nominally conceded to Parliament from a very early 
period, was not invariably respected by the crown. In some 
instances, the Tudor monarchs went the length of charging 
the Speaker of the Commons to forbid members from meddling 
with matters of state. Occasionally we read of free-spoken 
representatives being cited before the Privy Council, inter- 
rogated and reprimanded, or sent to the Tower. In self- 
defence, the Commons adopted a standing order for the 
exclusion of strangers during debate, and making it punishable 
to repeat out of doors what had passed within.' And, in order 
to maintain the due independence of the legislative chambers, 
it was held to be an infringement of constitutional privilege 
for ihe king to take the initiative in legislation by submitting 
any bills to the consideration of the two Houses — save only 
acts of grace and pardon — ^or even for the sovereign to take 
formal notice of any resolution or proceeding of Parliament 
which did not affect the interests of the crown, until the 

ark's Diigntas, p. 104 ; May, 
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same had been regularly communicated to him for his 
concurrence.^ 
L This was the doctrine and usage of the English constitution 
CaniTMt which prevailed before the era of parliamentary 

the'^'and^ government ; and, notwithstanding the fundamental 
prlSs^ofihe alterations that have since taken place in constitu- 
tonstinatiun. lionai practice, this is still the theory of the 
British government, as expounded by Blackstone, Paley, De 
Lotme, and other text-writers of a later date. And yet how 
strikingly is this theory at variance with the recorded facts 
of our Parliamentary history for the past century and a half! 
While for many generations the forms of the ancient con- 
stitution of England have continued unchanged, the principle 
of growth and development has been at work, and has silently 
effected numerous and important alterations in all our govern- 
mental institutions. For instance, the prerogative of the 
crown to veto obnoxious measures presented for its sanction 
I by the Legislative Chambers has never been invoked since 
\ the reign of Queen Anne. The undoubted right of the 
Commons to withhold supplies from the crown has not been 
exercised in a single instance since the Revolution of 1688. 
All important public bills are now submitted to Parliament by 
ministers of the crown, with the avowed sanction and express 
authority of the sovereign ; and it has become a recognized 
and prominent part of the functions of the king's ministers 
that they shall be able to lead and control the two Houses 
of Parliament, and to carry on the government therein, by 
themselves undertaking the oversight and direction of the 
entire mass of public legislation. Moreover, the exercise of 
every branch of the royal prerogative is now subjected to free 
criticism in both Houses of Parliament ; and so much publicity 
is allowed to the debates and proceedings as to justify the 
saying that "the entire people are present, as it were, and 
assist in the deliberations of Parliament." " 

This wide discrepancy between theory and practice affords 
unmistakable proof that the constitution has undergone 
material alteration within the last 150 years. Formerly the 
obsolete privileges above enumerated were regarded as so many 

I proofs of an admirable system of "checks" and "balances 
L 1 Hals. Pric. V. 2, p. 356. 

1 • May, Const. Hist. ed. 1871, v. 2, p. 53. 
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of power," whereby the different parts of our complex political 
system were maintained in equipoise. They now Apr™fofvTiai 
remain as mere indications of ancient landmarks, tinngcs in ihs 
which have ceased to be effectual restraints in the '^''"'"""'""'• 
existing development of our institutions.^ 

The principal change effected by the development of the 
English constitution since the Revolution of 1688 House of 
has been the virtual transference of the centre and ^^'J,'^™™',. 
force of the state from the crown to the House of mnury" "' 
Commons.' The transference indeed was not eo''"'™^'"- 
immediate. The Revolution of 1 688 placed the control of the 
government of England in the hands of the great county 
famihes; and from that period until 183a the power [n^i.^n^jof 
of the peerage was immense. This power was muniy 
exercised not so much in their own Chamber as '^^''"'^ 
indirectly towards the sovereign, and over the county and 
borough elections. Their influence at court, and their authority 
as landed proprietors in the constituencies, generally made the 
Lords virtually supreme over every successive administration. 
Consequently, the fate of a cabinet was virtually determined 
by the relative strength of the rival factions into which the 
leading famUieswere divided. /But the Reform Bill of 1832 
deprived them of the greater portion of this power, and trans- 
ferred it to the middle class.\ The commercial and manu- 
facturing interests, which have attained to such enormous 
magnitude within the present century, now possess a great and 
increasing share of political power. 

The growiijg fmUiical importance of the House of Commons, 
since the establishment of parliamentary govern- ^j^j^-^^j 
ment, has materially modified the relations rtuiims 
between the two Chambers, and lessened the LSberi?"' 
authority which theoretically appertains to the 
House of Lords as a co-ordinate and co-equal branch of the 
imperial legislature. Though equally free with the Commons 
to express their opinion upon aU acts of administration, and 
their approval or otherwise of the general conduct or policy of 
the cabinet, they are unable, by their vote, to support or 
overthrow a ministry against the will of the Lower House, It 

' As to general futility of "checks and balances" in gfivemmenl, lee 
paper, by T, M. Cooley, ihe learned A.nieiiciu) jurist, in the Jut, Hrv. t. 
3. P- 317- 
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is true that the Grey ministry resigned, in 1832, in consequence 
of the rejection of the Refonn Bill by the House of Lords ; 
, but this was an instance of parUamentary obstruction to a 
1 ioeasure of vital importaace, which the administration had 
j pledged themselves to carry through the legislature. After an 
ineffectual attempt to form a new ministry, the former cabinet 
was reinstated in office, and succeeded in obtaining the con- 
sent of the Lords to their measure of reform. 

In the fulfilment of their legislative functions, the Lords, 
"* ThE Lords ^^°^'^ ^^ commencement of the present century, 
aeidoin iniiiate have been becoming less and less a House for the 
legmiaiior, initiation of great public measures. Bills which 
concern the improvement of the law, and certain private Bills 
of a semi-judicial character, appropriately commence with the 
Lords; and in 1859 an arrangement was made whereby a fair 
proportion of ordinary private Bills should be first introduced 
in the Upper House, with a view to facilitate the despatch of 
private business.' But, as a general rule, the Commons are 
not disposed to receive very favourably Bills which do not 
originate with themselves; and every Ministry has felt the 
advantage of having the support of the House of Commons 
in bringing a measure before the House of Lords.' The 
province of the Lords appears more properly to be that of 
controlling, revising, and amending the projects of legisla- 
tion which emanate from the House of Commons.' " To 
balance and regulate the political movement of the nation ; 
... to test, by temporary resistance, the sincerity and 
strength of the will which demands a change ; to make legisla- 
tion take its stand on the good sense and ultimate judgment 
instead of the momentary desire of the country ; and to give 
continuity and stability to the general policy of the nation,* 
It may be regarded, however, as a settled principle of modern 
parliamentary government, that it is not the duty of the 
House of Lords to continue a persistent opposition to 
measures that have been repeatedly passed by the House of 

' May, Jiirl. Prac. ed. 1883, p. 759 ; Cam. Jour. Feb. 7, 1859. 

• Duke of A^yll, Mans. D. v. 198, p. 1475. 

• See Lords' Debates in Nam. v. n't!, pp. 246, 317 ; /I', v. 98, p. 335 ; 
y. 159, p. 2130 ; V. 161, p. 182 ; v. 203, p. 234 ; and see Bagchot, £n^. 
CmH. pp. 130, 135. 

• Bonamy Price, Cont. Rev. v. 38, p. 947. 
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Commons,' /Suchacourse would inevitably lead to an infringe- 
ment of the constitutional independence of the 
Upper House, by the creation of additional Peers ^*'™i,™"'^" 
to facilitate the passing of the particidar measure, "pp"?"'"' '" 
But this IS an extreme proceeding, which could not 
be approved in all circumstances; although the right of the 
crown in the exercise of this prerogative can only be restrained 
by considerations of public policy.' 

A serious defect has been noted in the conduct of the great 
majority of the hereditary Peers of England, and cuipabie 
one which has impaired, if not endangered, their indiffcrencc of 

I'-i-n I I'-i-rr 1 t"= Peer* to 

pohtical influence, namely, their indiiierence to the theCriegiiiaiive 
discharge of their parliamentary duties. The ''""'^ 
House of Lords consists of about four hundred and fifty Peers 
available for legislative service ; of these not above two hundred 
take any part therein. The quorum of the House is but three," 
a number palpably inadequate for a numerous deliberative 
assembly, and the average attendance of Peers contrasts un- 
favourably with that of the other Chamber* But with a large 
proportion of members who are fitted by natural gifts, high 
cultivation, and political experience acquired in Reasons why 
other fields of labour for a parliamentary career, 'h= Loid^ 
the House of Lords, if sufRciendy alive to their confidcnceor 
responsibilities, may possess and permanently re- "'«'""'™- 
Iain the confidence of the nation, as an essential part of 
the legislature, and a main safeguard of constitutional 
liberty." 

' See the Duke of Wellington's letter oo his management of the House 
of Lords, from 1830 to 1846, in Brialmont's Li/f, v. 4, p. 140; Lord 
Stanley on Free Trade, /fani. D. v. 8S, p. 1 175 ; Lords Grey and Lynd- 
hiirst on the Jewish Oaths Bill, /*. v. 149, pp. 1481, 1771 ; and see Mr. 
Horsman's speech, Ji. v. 159, p. 1573 ; Lord Granville, /i. v. 196, p. 1656. 

' On this subject, see May, Consl. Hisl. v. I, p. 262; and Heam's 
remarks, in his Girvl. of Eng. pp. 168-175. 

' H<aa. D. V. 74, p. tOl6. 

* See May, Const. Hisl. v. 1, p. 266 ; Hatu. D. v. 180, p. 1034 ; Lord 
Moughton, in Fori. See. Jan. 1S72. With the House of Commons within 
the past few years, there is an increasing disposition to attend more 
regularly than formerly ; which U attributable, in a great degree, to the 
higher standard of duty which is enforced by the constituent boily. Rep. 
Com*, on H. of Com. arrangements, 1867, Evid. 264 ; Hans. D. v. 195, 
pp. 259, 457 ; but see lb. p. 303. 

» See^Q'u. D. V. 188, p. 119. In fact, during the late Parliament [1874- 
79) the hereditary Chamber has certainly not diminished in importance, 01 
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Ever since the days of Walpole, however, the House of 
p " ■ of ih Comnions have been steadily gaining political 
Houst of ascendency. Nominally coequal with the crown 

Commons. ^j^^ ^j^g Lords, as a constituent part of the legis- 
lature, they have gradually attained to a position which/enables 
them to compel the adoption, sooner or later, of any policy, or 
any legislative measure, upon which they are agreed./ Witness 
the Roman Catholic Emancipation Act, which wis carried 
against the deliberate will of George IV. ; and the Reform 
Act, the Repeal of the Com Laws, and the Jewjsh^Oaths Bill, 
which were carried against th~e~^li berate will of the House of 
Lords. These, and other important acts of legislation, though 
disapproved either by the crown or by the Peers, were never- 
theless acquiesced in by them, to avert more serious con- 
Theydedde sequences. Again,! it devolves on the House of 
ihefa«of Commons practically to determine in whose hands 
"^ ""' the government of the country shall be placed. 
By giving their confidence to one party and by refusing it to 
another, by extending it to certain men and refusing it to 
certain other men, they plainly intimate to the sovereign the 
statesmen who should be selected to conduct the administra- 
tion of public affairs, and to advise the crown in the exercise 
of its high prerogatives.' 

In deciding the fale of a ministry, the House of Lords are 
practically powerless ; "only for fifteen years out 
noi'decide ° of the last fifty has the ministry of the day possessed 
miniMrlta^ the Confidence of the House of Lords."'* The 
Grey Ministry (in 1830-34), which was remark- 
~ ably strong both at home and abroad, was throughout opposed 
in the Lords by a decided and constantly increasing majority. 
On the other hand, the Derby administrations, in 1852 and 
1858, though approved and sustained in the Upper House, 
were speedily broken up because they could not command a 
majority in the Commons, And the Palmerston ministry in 
1864, when their foreign policy was censured by the House of 
Lords, were able to set at nought this hostile vote, in con- 
sequence of obtaining a small majority, upon a similar question, 

^^^ in popular eslimalion ; and an unusually large numher of public measures 

^^B^^bftve originaled ihtrein. See Fras. Mug. v. 15, N.S. p. 173. J 

^^■L > Ru»^ell, £ng. Cotisl. p. xlviii. ■ 

^^^H * Mr. GJadstone'i Gleanings 0/ Past Ytars, v, 1, p. 236. ^| 
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in the Lower House.' These examples are sufficient to prove 
the great and preponderating authority of the House of 
Commons. 

These preliminary observations upon the system of parlia- 
mentary government in England will, it is hoped, afford some 
idea of its true character, and serve to explain the chief poinis 
of contrast between our present political instituiions and those 
which were in operation prior to the Revolution of 1688. 
Vlt must be evident to the student of history, that parlia- 
mentaiy government Is no modem political device pariumtniary 
to substitute the supremacy of Pafliament for that eo«rniMni. 
of the crown ; that it owes its origin to the growth of funda- 
mental principles in the English constitution ; and that the 
transition, from the ancient method of government by pre- 
rogative to that which now prevails, has been a gradual and 
legitimate development, ; Whether the modern system is, in 
every respect, the most perfect or the best adapted to the 
wants and wishes of the nation, it is not the object of the 
present writer to inquire. He is not concerned with the special 
advocacy of any particular form of government; his aim has 
been simply to describe the actual working of representative 
institutions in England as they now exist. He has not 
refrained from noticing, as opportunity offered, the peculiar 
defects of parliamentary government, and the dangers to which 
he conceives that system to be exposed. On the other hand, 
he is bound in fairness to point out its peculiar merits and 
advantages, which have contributed to make it popular at 
home, and a model for imitation in many foreign c 
' See Mr. Lowe's speech, Hans, D. v. 24^ 
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The origin of the political institutions of modern England 

• oripinofour must be sought for in the governmental system of 
muonii polity, q^^ Anglo-Saxoo progenitors. Meagre and imper- 
fect as is our information on this subject, enough is known of 
the leading principles of the Anglo-Saxon government to show 
that in them were to be found the rudiments of the institutions 
which we now enjoy. 

Tbe precise features of the polity of England before the 
Norman conquest, although they have given rise to much 
learned inquiry, are still, to a considerable extent, conjectural. 
But the researches of Sir Francis Palgrave' and of Mr. 
Kemble,' supplemented and corrected by the more recent 
investigations of Mr. E. A. Freeman ' and Professor Stubbs,' 
have been of inestimable service in elucidating much that was 
previously obscure in this branch of historical inquiry. The 
student of political history will find in their works ample 
materials to aid him in forming an intelligent idea of the 
fundamental laws and established institutions of this country in 
the earliest days of our national life. And these writers are 

I all agreed in testifying that, however striking may be the 
contrast, in many points of del:ail, between the primitive form 
Angio-Saton of government in the time of our Anglo-Saxon 
BovetDBimt. forefathers and that which now prevails, " the 
germs alike of the monarchic, the aristocratic, and the demo- 
«;; 
L 



t' Rise and Progress of the Eiig, CommamiKOllh, 2 vols. 4to. 1832. 
* The Saxons in England: a History of the Eng. Cemmen-weallh ti 
tke period of the Norm. Cong, a vols. Svo. 1849. 
' History of the Norm. Conq. v. 1 ; i^eliminary History to t 
EUclion of Ed-ward t)te C™^wr (1S67). 
* Const. Hist. BfEitg. (1874). 



cratic branches of our constitution will be found as far back 
as history or tradition throws any hght on the institutions of 
our race." ' 

In common with other tribes of similar Teutonic origin, the 
Saxons in England, from a very early period, were ruled over 
by kings, whose power was not arbitrary and despotic, but was 
subjected to certain well-defined limitations by the supreme 
controlling authority of the law. 

The dignity, authority, and power of the chief ruler in 
England were gradually developed from that of .j.,,^^;,, 
an ealdorman (who combined in his own person 
the functions of a civil ruler and of a military chieftain) into 
that of a king — a change that is not peculiar to our own land, 
but which marked the progress of political society elsewhere, 
in countries inhabited by the Teutons and other kindred 
jjeoples. The transition from ealdorman to king brought with 
it an accession of power to the ruler. As the territory over 
which his headship was recognized expanded, his royal dignity 
and importance increased.' 

The early Teutonic constitution, when transplanted into 
English soil, was, like that of many of ihe small states of the 
Old World, essentially free. It consisted of a supreme leader, 
with or without royal title, an aristocratic council composed of 
men of noble birth, and a general assembly of freemen, in 
whom the ultimate sovereignty resided.' By degrees, however, 
the primitive democracy of the ancient Teutonic communities 
gave place to the rising influence of the comitaius, .^^ ^^^^^ 
or personal following of the chiefs. And in pro- 
portion as the kings of England advanced in strength and 
dominion, they naturally acquired a more complete supremacy 
over their comitatus. The thanes, or body-servants of the 
king, were gradually invested with rank and power in the 
kingdom. Thus there arose a new kind of nobility, virMe 
officii, which at length obtained precedence over the older 
hereditary nobles.' 

But the power of the crown was, from the first, subjected to 
the control of the Witenagemot, or " Meeting of xhf 
the Wise Men," which appears to have formed part WnonagroKii. 
of the national polity of the Teutons, from their earliest 
' Freeman, v. i, p. 75, 
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appearance in history, and was introciuced by them into the 
SaxOD commonweahli,' Originally a democratic assembly, 
Freeman describes the process by which this popular council 
gradually assumed an aristocratic aspect.^ Under the Hep- 
tarchy, every separate king in England had his own Witenage- 
mot ; but, after the other kingdoms were merged in that of 
Wessex, their respective Witans became entitled to seats in the 
G^mot of Wessex, as being the common Gemot of the realm. 
Our knowledge of tlie constitution of these great councils, in 
any English kingdom, is extremely vague and 
scanty. But we have proof that the great officers 
of the court and of the kingdom were invariably present in the 
Witenagemot, together with ealdorraen, bishops, abbots, and 
many other of the king's thanes. There was also an infusion 
of the popular element, by the attendance of certain classes of 
freemen, though to what extent and in what manner this took 
place cannot be positively determined." 

The powers of the Witenagemot have been defined, by 
Kemble, as follows : " i. They possessed a consultative voice, 
and right to consider every public act which could be authorized 
by the king. z. They dehberated upon tlie making of new 
laws which were to be added to the existing folcriht, and 
which were then promulgated by their own and the king's 
authority. 3, They had the power of making alliances and 
treaties of peace, and of settling their terms. 4. They had 
the power (subject to the restriction hereinafter mentioned) of 
electing their king. 5. They had the power to depose the 
king, if his government was not conducted for the benefit of 
the people. 6. They had the power, conjointly with the king, 
of appointing prelates to vacant sees. 7. They had power to 
regulate ecclesiastical matters, appoint fasts and festivals, and 
decide upon the levy and expenditure of ecclesiastical revenue. 
8, The king and his Witan had power to levy taxes for the 
public service. 9. The king and his Witan had power to raise 
land and sea forces, when occasion demanded. 10. The 
I Witan had power to recommend, assent to, and guarantee 
|. grants of land, and to permit the conversion of folcland into 

I ' Kemble, v. 2, pp. 185-195. 

* Freeman, v. i, pp. 106-110 ; and see his Paper on "The Origin of Pari. 
Kepreseniaiion," in /«/. /iev. v. 3, p. 728. 
' Kemble, v. 2, p. 237 ; Stubbs, c. vi. 
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bdcland, and vice versd, 1 1. They had power to adjudge the 
lands of offenders and intestates to be forfeit Xq the king. 
12. Lastly, theWitan acted as a supreme court of justice, both 
in civil and criminal causes,"^ All these instances of the 
powers exercised by the Witenagemot are illustrated, in Mr. 
Kemble's narrative, by numerous examples, taken from the 
records and chronicles of the period. 

In asserting that the king was elected by the Witan, and 
was subject to be deposed by their authority, it The kingly 
must not be inferred that the Anglo-Saxon state °®*^®* 
was, either in spirit or in form, an elective monarchy, in the 
modem acceptation of the term. In every Teutonic kingdom 
there was a royal family, out of which kings were chosen ; but 
within that royal family the Witan of the land were privileged 
to exercise choice. The eldest son of the last king was 
considered as having a preferential right ; but if he were too 
young, or were otherwise objectionable, some other and more 
capable member of the royal family would be chosen instead. 
Again, the recommendation of the king himself as to his 
successor on the throne had great weight, and was usually 
respected. On every occasion, indeed, the right to the kingly 
office must be substantiated and confirmed by a competent 
tribunal But in so doing the members of the great council 
"are not national representatives, offering the empire to a 
candidate whom their voices have raised to authority ; but 
they are * Witan/ the judges, whose wisdom is to satisfy the 
people that their allegiance is demanded by their lawful 
sovereign." "Though we cannot adopt the theory that the 
Anglo-Saxon empire was elective, we arrive at the conclusion 
that it was governed by law. The Constitution required that 
the right of the sovereign should be sanctioned by a competent 
tribunal." Thus, "the inchoate title of the sovereign was 
confirmed by the national assent, and his claim was to be 
recognized by the legislature. In this sense," says Sir Francis 
Palgrave, " the king was said to be elected by the people." * 

In like manner, the extreme right of deposing their sovereign, 
which the law assigned to the Witan, was one that was 
obviously to be resorted to only in cases of emergency, when 
the conduct of the reigning monarch had made him intolerable 

* Kemble, v. 2, pp. 204-232. 

* £ng. CommomvecUth,y, i,pp. 558-562; Kemble, v. 2, p. 214; Free- 
man, V. I, p. 117* 
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to the people. The exercise of this power by the Witao was 
Powtis of the .jn event of very rare occurrence, liut examples 
Wiian, g].g (Q [jg found, both before and after the Norman 

inquest, of the deposition of kings by the action of Par- 
liament.' 

From this it will be seen that the powers of the Witen- 
agemot exceeded those assigned by law to modern legis- 
lative bodies, or exercised, in conformity with constitutional 
practice, by the House of Coramona at the present day.' 
" Every act of government of any importance was done, not 
by the king alone, but by the king and his Witan." The 
Witan had a right to share, not merely in ordinary acts of 
legislation, but even in matters of prerogative and administra- 
tion which are now considered as exclusively appertaining to 
the crown." It might reasonably be anticipated that such 
a pohty would unavoidably give rise to frequent collisions 
between the king and his parliament, and such undoubtedly 
was the case after the Norman conquest, when the power of 
the sovereign had assumed more formidable dimensions, at 
variance with the ancient principles of English liberty.* But 
the Saxon Witenagemot appears to have co-operated more 
harmoniously with the king than similar assemblies of a later 
date. This may be accounted for by the fact that "it was 
not a body external to the king, but a body of which the king 
was the head in a much more direct sense than he could be 
said to be the head of a later mediasval Parliament The 
king and his Witan acted together; the king could do nothing 
without the Witan, and the Witan could do nothing without 
the king ; they were no external half-hostile body, but his own 
council surrounding and advising him.' In such circumstances, 
it was natural that this influential body should have been 
privileged to interpose, with authority, in the conduct of 
public alTairs. 
Royal, The mutual interdependence between the 

Biitiiority. sovereign and his council at this period of our 



p- 319! Stubbs, V. I, p. ij6. 

I hive retained Ihe statement in [he lexl ; but (he poweri 

.tie Witan in electing nad deposing kings, cannol be sai 

exceeded tlie power exercised by the two Houses of Farliiiment i 

—EiKur.i 

* Freemui, v. t, pp. 113, lao, ' //: p. ill. ' /* 
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history iniist not lead as to infer dut a S3x<» momnji was 
mere instniment for cznjins o°* *« resoJviK of fak coundllots. 

The king of England, in those dsjs, vas the acknowledged 
head of his people — the lord to irhom all the nobles of the 
land o«ed fealty and sen-ice. He was the ibontun of honoiu^ 
and the dispenser of the national wealth. He appointed the 
time and place for meetings of the Witao, and laid before 
them whatever matters required tbeii adrice or cxmsent, 
exercising over their deliberations the influence which propcrlj 
belonged to his exalted station and personal character. If 
weak, vacillating, or unworthy, his powers would neces^rily 
be impaired, and it would be the province of the Wiian to 
restrain bim from acts of misgovemment, and to demand 
security for the due administration of the royal functions. 
Strictly limited by law in the exercise of bis prerogatives, the 
personal authority of an ancient English sovereign, if at all 
worthy of his position, was well-nigh unbounded' 

After the triuroph of the Norman arms in ro66, at the 
battle of Hastings, the cronti of England was Thspowtrof 
transferred to William the Conqueror by a forced "" '"'™- 
election of the Enghsh Witan.' William I. claimed to be 

' Freeman, v, r, pp. r23-iz6, 163; Kemble, v, 2, p. 232; Pilgrave, 
V, I, p. 657; Stubbs, V. 1, p. 141. 

' Stubbs, V. 1, p. 257 ; Freeman, v. r, p. 163. The form of tin elcclion 
continaed 10 be observed, as a general rule, unlil the accession of Edwurd 1., 
when tbe principle prevailed, thai, imm-edialcly on the dealh of tbe king, 
the right of the crown is vested in his heir, who commences bis reign from 
thai mt>ment {Ji. p. 340; Allen, Jteyal Prerog. pp. 44-47). Nevertheless, 
in the ceremonial observed at the coro-Dation of the successive kings of 
Engliiod to that of Henry VIII, inclusive, there continued to be used 
forms wherein tbe recognition, will, and consent of the people arc 
distinctly asked, and the kings were declared to be "elect antt chosen " 
by "the Ibtee estates of the realm" {Ckapttrs <m Corcnalian, Lon. 1838, 
pp. 99, 103). But in the tcign of Henry VIII., Parliament definitely 
determined the succession of the crown to be in Edward, Maty, and 
Eliialieth ; and, in default of issue from them, even empowered the king 
10 bequeath the crown to Hrhomsoevei he would, provided only that his 
choice should be made known, "as well to the lords spiritual and 
temporal, as to all other his loving and obedient subjects, Eo the intent that 
their assent and consent might appear lo concur therein " (25 Hen. VIII. 
c. 22 ; 28 Hen. Vlll. c. 7 i 35 Hen. VIII. c. r). Afterwards, Queen 
Elizabeth's title to the crown was formally recognized by Parliament 
{t Elii. c. 3). And upon her decease, without issue, Parliament acknow- 
ledged that the Enghsh crown "did, by inherited birthright and lawful 
and undoubted succession," descend to James I., its " the next and vilr: 
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the lawful successor of the Saxon kings. Inheriting their 
rights, he professed to govern according to their laws,^ But 
with the new dynasty there carae in a new nobility, who 
gradually displaced the nobles of the land in offices of rule, 
and obtained possession of their estates. Thus the power of 
the crown steadily increased, and the authority of the national 
councils was proportionably impaired, " The idea of a nation 
and its chief, of a king and his councillors, almost died away ; 
the king became half despot; half mere -feudal lord, England 
was never without national assemblies of some kind or other ; 
but, from the Conquest in the eleventh century tiU the second 
burst of freedom in the thirteenth, they do not stand out in 
the same distinct and palpable shape in which they do both 
in earlier and later times."' Nevertheless, the liberties of 
their Saxon forefathers were always fresh in the recollection 
of successive generations of Englishmen, until, by slow degrees 
and after many struggles, they succeeded in recovering them — 
not indeed in their original shape, but in a form better adapted 
for the altered condition of the commonwealth. 

The special characteristic of the Norman period was the 
growth of the new administrative system, deriving 
onnanpoiiy. j^^ origin and strength from the royal power. The 
foundation of this system was accomplished in the reigns of 
William the Conqueror and his three successors — William II., 
Henry I., and Stephen.' During this epoch the kings of 
England were practically absolute. The Witenagemot still 
subsisted, under the tide of the Great Councd of the realm, 
but it rather resembled an assembly of courtiers, occasionally 
convened for state purposes, than an organized deliberative 
body, subordinate only in privilege and importance to the 
private and "continual" council of the king.* 

From the first introduction of royalty into Britain, the 
sovereign has always been surrounded by a select band of 
confidential counsellors, appointed by himself, to advise and 

heir of the blood-royal of this realm" (2 James I. c. i). Upon Ihe 
abdication of James II., Parliament conferred the crown upon William 
and Mary, and afterwards leguUted the succession in the Protestant line of 
the descendants of James I. (l W. & M. sess 2, c. 2 f 11 & 13 Will. Ill, 
c. 3. And see Freeman's Grsvilh of Eng. Const, c. lii.). 
' Freeman, y. 1, pp. 2, 4, 163. 

* lb. p. I2Z ; and Slubbs, c. \%. 

• Stnbba, c. xi. • lb. v. I, p. 356 
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assist him in the government of the realra.^ It may be con- 
fidently asserted that there is no period of our Advisers of the 
history when the sovereign could, according to the Crown, 
law and constitution, act without advice in the public concerns of 
the kingdom.^ " That the institution of the Crown of England 
has always had a Privy Council inseparable from it, is a fact 
which ought never to be lost sight of. This council has 
always been bound to advise the crown in every branch and 
act of its executive conduct." ® And it is, in fact, the only 
council, combining in itself both deliberative and administrative 
functions, which is authoritatively recognized by the law and 
constitution of England. The number of members composing 
this council has varied at different periods, according to the 
king's will, " but of ancient time there were twelve, or there- 
abouts."* 

At the era of the Norman conquest there appear to have 
been three separate councils in existence : one, a.d. to66. 
composed of nobles, who were assembled on The king's 
special occasions by special writs, and who, <^o"°<^*^** 
together with the great officers and minis^ters of state, formed 
the magnum concilium ; another, styled the commune concilium^ 
or. general parliament of the realm; a third, known as the 
concilium privatum assiduum ordinarium, or, more frequently, 
the king's council. It comprised certain select persons of the 
nobility and great officers of state, specially summoned thereunto 
by the king's command, and sworn, and " with whom the king 
usually adviseth in matters of state and government" This 
council — or probably a committee of it, consisting of the 
judges, presided over by the king, or (in his absence) the chief 
justiciary — served also as the supreme court of justice, which, 
under the denomination of the curia regis, commonly assembled 
three times in every year, wherever the king held Owiinary 
his court* The king's "ordinary "'or "continual" council- 
council was equivalent to that which was known in later 

* Palgrave, v. I, p. 325 ; v. 2, p. 348 ; Stubbs, v. i, pp. 149, 343. 

* Palgrave on the King's . Council, p. 20 ; Kemble, v. 2, p. 188 ; 
Hearn, Gov, of Eng, p. 18 ; Courtenay, Life of Sir Wm, Temple, v. 2, 

P-57. 

* Smith, Parh Remem, (1862), p. 3. 

* Coke, Fourth Inst, p. 53. 

* Hale, furisdiction of the House oj Lords, pp. 5-9 ; First Lords* 
Report^ pp. 20-23 5 Lord^ Pap. 1829, v. 10; Stubbs, v. I, p. 564. 
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times as the Privy Council ; although, meanwhile, it differed 
widely in its organization. But, apart from the fact that one 
was temporary and occasional, and the others permanent, 
there seems at first to have been but little difference between 
this body and the other principal councils. Leading nobles 
were members of the " continual " council, and at meetings of 
the great council they naturally occupied a prominent place, 
either as members or assistants of that august assembly.^ 

The permanent council under the early Norman kings con- 
sisted of tlie great officers of state — namely, the 
cound!."" chancellor, the great justiciary, the lord treasurer, 
c^-aKrgis,oT (he lord steward, the chamberlain, the earl 
igia. jjjg^jjg^]^ jjjg constable, — and any other persons 
whom the king chose to appoint. It also included the arch- 
bishops of Canterbury and of York, who claimed the right to 
form part of every royal council, whether public or private. 
It was known as the euria regis, otherwise siyled the aula 
regia, or court of the king, and its powers were immense and un- 
definable. Its duty was to assist the king in the exercise of his 
prerogatives, and to give its sanction to acts done by him in 
virtue of those prerogatives — the members thereby making 
themselves responsible for the acts of the king.' Thus, it was 
the executive. It acted also as a court of law. It look part 
in acts of legislation. In fact, " the king, who was at once 
the ruler and judge of the whole nation, exercised the powers 
which he possessed, either directly (and this he did to a greater 
extent than modem students are apt to suppose) or indirectly, 

' [I bave retained this passage as Mr. Todd wrote it : but 1 apprehend 
ihat Sir W, Anson's account of these councils is more accuiate and more 
logical. HelellsuE that there were four councils — ibe Communs ComiUtim, 
the Magnum Condlitim, the Concilium Ordmarium, and the Concilium 
Privatum; and, he adds, "it might be possible to give a modem name to 
each of them, and to say that the Commune Concilium is Parliament ; the 
i^c^um Concilium, the House of Lords with the judges and law oiJicera 
of the Crown; the Concilium Ordinarium, the Privy Council; and the 
Concilium Frivahim, the Cabinet." Sir W. Anson does not, of course, 
mean that the old councils represented, either in their constitution or their 
duties, the modern bodies to which he compares them. But the com- 
parison, nevertheless, gives the student a good idea of the relative functions 
of these various bodies, and enables him to understand how some of the 
same men were found serving on each of them {Lsvi and Custom of the 
Constitution, Part II.," The Crown," pp. 83, %\\~EditoT.\ 

■ First Lords' i^eporl, Lorth' Pap. 1829, v. 10, p. 21 ; Slubbs, v. 1, pp. 
387. 436. 
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through the instrumentality of his great officers." For, in con- 
sidering "ihe interchange of advice between the king and his 
nobles" during this period, we must divest ourselves of modern 
notions of constitutional authority, and understand that, 
" according to the ideas prevailing in the eleventh century, it 
was rather the king's privilege than his duty to receive counsel 
from the great men of his kingdom. Their recommendations 
were not, like the advice of modem parliaments or ministers, 
commands veiled under a polite name, but in the strictest 
sense counsel,"^ Nevertheless, there were certain things 
which the king was never able tO' accomplish by his mere pre- 
rogative. Thus, he could neither legislate, nor impose new 
taxes," without the consent of his Parliament And he was 
bound to rule in accordance with the laws of the realm ; 
and, if he broke those laws, his agents or advisers were, from 
a very early period, in some shape or other, held accountable 
for his misdeeds to the national assembly.' Moreover, it was 
the right and duty of the king to demand and receive advice 
from his great council in all circumstances of difficulty; for 
the king of England was never an absolute monarch, but was 
himself subject to the law. Bracion, writing in the 
thirteenth century, says that it is "the law by *■""** 
which he is made king, ... so that if he were without a 
bridle, that is, the law, his great court ought to put a bridle 
upon him,* For, though the king is our sovereign lord, he 
does not possess the sovereign authority of the commonweahh, 
which is vested, not in the king singly, but in the king, lords, 
and commons jointly.' To enable him to govern his people 
with wisdom and discretion, the king would summon to his 
councils "the most considerable persons in England, the 

' The Privy Council: the Arnold Pibe. Essay, lS6o, By A. V. Dicey, 
B.A., pp. 3-i. This able essay presents, in a popular form, the results 
of the researches of Sir Harris Nicolas, in his learned prefaces to the 
Proeeetlings and Ordinandi of Ihe Privy Council of Ent'Iand, from lo 
Rich. 11. (1386) to 33 Hetiiy Vril. (1542), 

' [This, of course, is not true of (he earlier Norman Itings, and is 
hardly consistent with the pnclice of the Tudors and the pretensions of 
the Sluaits. — Edilor.] 

' Macanlay, Hist, of Ettg. v. I, pp. 29-32. 

" Quoted by Forster, jytiales on Grand Remimitranct, p. 28. 

' Alien, 'Royal Prerogalim, p. 159 ; First Lordi Report, Lords' Pap. 
1829, V. 10, p. aa. 
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jjersons he most wanted to advise him, and the persons whose 
tempers he was most anxious to ascertain." ^ 

In process of time the character of the aula regia underwent 
considerable modification. Each individual officer of the 
court had his own particular duties assigned to him. All 
business brought before the court would naturally be referred 
by the king to the functionary specially charged with the same. 
Thus, the marshal or constable, assisted probably by other 
members of the court, attended to military matters ; the 
chamberlain to financial concerns ; the chancellor to questions 
affecting the royal grants. Hence arose, by degrees, the 
separate institution of curia regis y under Henry II. — as an off- 
shoot from the larger body — into a distinct judicial tribunal, 
which is the original of the present Court of Queen's Bench,^ 
and the subsequent development, at a later period, of other 
courts of law and equity. 

The first establishment of the law-courts, as distinct tribunals, 

took place, however, in the reign of King John. 

A.D. 1199. g^^ .^ .g worthy of notice that, notwithstanding the 

w-courts. formation of separate courts for the administration 
of justice, the king's council continued to exercise judicial 
authority. To be the source and dispenser of justice, and to 
supply the defects and moderate the judgments of inferior 
courts, is an ancient prerogative of the crown. ^ This preroga- 
tive was ordinarily exercised through judges, in accordance 
with established precedent ; but it was still regarded as within 
the power of the king to try suits, either by his own authority, 
or through the officers of his council.® 

With the accession of Edward I. still more important 
changes commenced. The contemporaries of the 

• 1272- Conqueror and his immediate descendants had 
been accustomed to the exercise of justice by the king and his 
great officers, after a rude and informal fashion. Meanwhile, 
the ordinary councils of King- John and of Henry III. were 
largely influenced by the growing power of the barons, which 
operated as a restraint upon the arbitrary power of the 

* Bagehot, Eng, Const, p. 304. 

* Chron, of Reigns of Hen, II, and Richard /., edited by Stubbs, v. 2, 
pp. 71-80 ; and see Stubbs, Const, Hist, v. i, p. 465. 

' See Palgrave, Eng, Commonwealth^ v. i, p. 283. 

* Dicey, p. 8. 
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sovereign. But, when Edward I. ascended the throne, a better 
understanding began to prevail between the monarch and his 
advisers.' The rise of the law courts out of the curia regis 
begat, in the people generally, a desire for more orderly 
governtnenL Those who contrasted the regular administration 
of justice with the irresponsible and unceriain procedure before 
the king's council, longed for something more in accordance 
with their ancient Saxon liberties." For the functions of the 
ordinary council at this time seem to have been co-extensive 
with the functions of the crown. Its consent ordinary 
appears to have been deemed necessary to every ™unoii. 
important act of the king in the exercise of his legislative as 
well as of his executive powers. It " was evidently then con- 
sidered as a very important part of the government, responsible 
to the king and the country for the acts done under its 
sanction ; and the people often took great interest in its proper 
formation, of which there are striking instances in the reigtis of 
Henry III. and Edward II.'" 

Contemporaneously with these events, the " great council " 
was steadily undergoing transformation, and as- q,^ico„„^ 
suming definite shape as a legislative body, with 
acknowledged rights and privileges. Formerly, as we have 
seen, the great council did not differ very materially from the 
smaller and more confidential assembly. The functions of 
both were chiefly administrative. The councils of William I. 
and his immediate successors, so far as existing records show, 
were principally occupied with matters of executive govern- 
ment — such as the grant of local charters, and the settlement 
of titles to land.' The king could do nearly everything in his 
" ordinary council " that was lawful for the great council to 
effect, except impose taxes. William the Conqueror, in 
ascending the throne of England, had expressly renounced all 
right to tax the nation without the consent of the commune 
cuncilium regni ; and had promised to govern by the old laws, 
except as they might be altered expressly for the general good.^ 
It is true that he had not been faithful to his word. The 

' Palgrave, Kin^s Council, p. 19 ; S Uibbs, c. xv. 
' Ditey, p. 11. 

■ First Lords' Report, Lords' Pap. 1S29, v. 10, p. 451 ; Heain, Govt, 
ej Eng. p. 273. 

• Co», Am. Party. Elect, p. 61. 

* Xajior, Book of Rights, p. 9. 
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Untt council wai very rarely convened' But every formal 
COnccMJon on ihe part of the crown contributed somewhat to 
the i^towth and cftabliEhment of the great national council 
upon a l^rnier bui*. And the continual and ever-increasing 
neceitititieii of the itate compelled the Norman sovereigns to 
yield, however reluctantly, new charters, with extended 
privile^cx, to their jxiwerful but insubordinate nobility. Thus 
the UwlcM barons won for a down-trodden and spiritless 
people precious franchises, that in due time should elevate the 
national character, and "bo balance the forces existing in 
the itale as to give to each its opportunity of legitimate 
developmcnL"' 

'ITic sagacious policy of Henry II., during his long and 
it,u. tijt-iTio. eventful reign, did much to prepare the way for 
Th*itiRs»ui thew changes in the framework of English govern - 
bit (ounLli. rncnt. Though bent upon consolidating the kingly 
power, Henry II., when not absent from the realm, took 
frequent occasion to convene the old national assembly, and 
to mW the counsel of his constitutional advisers upon every 
possible subject. In fact, many maiters were freely discussed 
Bt these councils which would be deemed unsuitable for the 
conBidemtion of Parliament at the present day. But the 
advico sought for and received, in conformity with ancient 
uiQge, did not debar the sovereign from the right to act as his 
own Judgment might dictate upon the particular question,' 

Vrom the grant of Magna Carta by King John, confirmed 

and supplemented by similar concessions obtained 

joM tj, tixj. j.^^^ j^j^j. „jQn2fj.[,g^ ^^y ]jg dated the rise of our 

rc|ircMeniatIvc system,* (he recognition of the House of Com- 
mons ns a. icpnraCc estate of the realm, and the establiiihnient 
upon n sure foundation of our national liberties. 

The precise jieriod when the representative system of Eng- 
KiHafour '^"'^ originated, and the circumstances that gave 
»pr«'*nuilv* it birth, are points which, notwithstanding the 
''"'*"'' laborious investigations of constitutional writers, 

» utill involved in great obscurity. The learned authors of 
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• SlubU, C#»«. Uist, r. I, p. 57a 

* " ■ I, p|>. SJ>-S43. 6M. 
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the report of the Lords' Committee, however, arrived at the 
following conclusions upon this subject They are of opinion 
that, from the Conquest until the reign of John, prelates, earls, 
and barons (who constituted the three estates of the realm)* 
generally formed, under the king, the legislative power, for all 
purposes except the imposition of taxes j although the advice 
of an inferior class in the community, or of particular indi- 
viduals not of the privileged orders, would be occasionally 
asked by the king, in exceptional circumstances, as for the 
purpose of giving validity to the graDt of an extra- oriKin of 
ordinary aid to the crown. But it cannot be shown «P'^scniannn. 
that, at this time, any commoners, elected by the people, or 
otherwise, were called to the great councils, or Parliaments, as 
members thereof.* The great council of the realm convened 
by John, at SL Albans in 1213, included certain persons who 
were summoned thereto by virtue of their holding lands in 
chief of the crown. Some of these individuals gave their 
personal attendance, others possibly appeared by representa- 
tion, inasmuch as the lesser barons, being under no peculiar 
obligation of personal attendance, would naturally incline to 
select certain of their richest and most influential brethren to 
represent them.' But, during the reign of Henry III., im- 
portant changes took place in tfie constitution of the great 
council; and, in 1265, through the instrumentaUty of Simon de 
Montfort, Earl of Leicester, a great council was January 10, 
convened, which consisted not only of persons who '^^'■ 
were summoned personally, by special writ, according to the 
charter of John, but of persons who were required to attend, 
not merely by general summons, according to the same charter, 
but in consequence of writs directed to the sheriffs of certain 
counties, and to certain cities and boroughs, commanding the 
recipients to cause "knights, citizens, and burgesses" to be 
chosen as representatives of such counties, cities, and boroughs 
respectively, who should attend the king's council, together 
with those who had been personally summoned thereto.* The 

' Slnbbs, Coml. Hilt. V. I, pp. l6S-»04 ; and see Freeman in Inl. 
Sev. V. 3, p. ?37 ; Church Quar. Rtv. i 

■ See Parry's Parlls. Inlrod. pp. xii,-: 
64-70 ; Stubbs, V. 1, p. 368. 

' See Stubbs, V. 1, pp. 527, 564. 

* See ib. v. 2, pp. 92, 221 ; SimoH ds Montfort, Ike Criater of the II, 
of Commons, by R. Pauli ; itanslated (amd revised by the author) by U, 
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first clear evidence remaining of any subsequent convention 
^j^^i of a legislative assembly, in similar circumstances, 

lejcfaiiye was the summoniug of " a great and model Parlia- 
UHiDbiies. ment" in the twenty-third year of Edward I.,' 
A.D. lass, ^jjg constitution of the intervening assemblies being 
wrapped in uncertainty. Thenceforward, until the fifteenth 
year of Edward II., the legislative assemblies of England 
appear to have been generally, but not invariably, 
*"' ''"' composed nearly in the manner in which the 

assembly in the twenty-third of Edward I. was constituted. 
The declaratory statute of the fifteenth of Edward II. gave the 
sanctioK of Parliament to the constitution of the legislature as 
it then stood, under which the legislative power was declared 
to be in the king, " by the assent of the prelates, earls, and 
barons, and commonalty of the realm, according as it had 
been heretofore accustomed." And after this period, the 
constitution of the legislative asserabhes of England nearly 
approached the form which it row presents.^ 

Whilst the appropriate functions of the several orders and 
estates of the realm were thus being gradually 
A.D. tJja .370. jgygjupgjj j^^(j matured, the divers elements of 
which the nation itself was composed were uniting together. 
From the grant of Magna Carta by John the nation became 
one, and gradually began to realize its unity. The work of 
amalgamation, consolidation, and of continuous growth, in 
progress during the century which succeeded the Norman 
conquest, was completed under successive monarchs, from 
John to Edward I.° In the reign of Edward I., the protracted 
Development Struggle between Englishmen, of whatever race 
ofeonsiitu- descended, and the foreigners who had devoured 
[lOD onns. ^j^^j^ substance and overthrown their liberties, 
finally came to an end. By the efforts of this prudent 
monarch, the English and the Normans were joined together 
in a common bond of mutual helpfulness, ancient freedom was 
revived, and the national institutions began to assume "_ those 

M. Goodwin, London, 1876 ; Prothero's Lift of Simon dc Monlferl, 
London, 1S77. 

' Slubbs, ¥. 2, pp. 128, 223, 253, 

' First Lords' Report, Lords' Pap. iSjg, v. 10, pp. 154, 254, 389-391, 
473 i and see Friaitmis Grmolh of £ig. Const, c. ii. ; Cox, Ant. Farly. 
Elm. pp. 68-85 "<* 9^ ; Syme, Fep. Govt. c. i. 

» Stubbs, Const. Hist. c. xiii. xiv, xv. 
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constitutional forms which, with mere changes of detail, they 
have preserved uninterruptedly ever since." ^ 

The century that followed Magna Carta was likewise a 
period of growth and development, wherein the three estates 
became conscious of their distinct identity, and entered upon 
their separate and appropriate spheres of labour.' 

It was during the reign of Edward I. that the barons, who 
had hitherto monopolized the ear of the sovereign, and con- 
trolled his policy, realized the existence of a new power which 
it was needful for them to conciliate. The citizens The barons 
and burgesses, who had accumulated wealth by forced to ^^^ 
honest industry, and who were able and willing Hghtsofthe 
to contribute to the necessities of the state, were *>"'8esses. 
altogether excluded from the national councils. Whether or 
not this was esteemed a grievance, at this period, it is hard 
to conjecture : this much at any rate is certain, that they 
stoutly objected to pay any taxes that were levied upon them 
without their consent. In 1297, after a fruitless endeavour, 
on the part of the king, to exact the levy of a rate on the 
"communaute" of the kingdom, which they had not agreed 
to pay, several of the principal peers interposed on their 
behalf, and obtained a guarantee from the king that no such 
illegal taxation should be again attempted. Shortly afterwards, 
the king convened a parliament, wherein this fundamental 
principle of English liberty was solemnly ratified, by the 
statute jDe Tallagio non concedendOy which provides that *' no 
tallage or aid shall by us or our heirs be imposed or levied 
in our kingdom without the will and assent of the archbishops, 
bishops, barons, milites, burgesses, and the other freemen of 
our realm." ® 

* Freeman, v. i, pp. 6, 122 ; and Stubbs, c. xv. 

* Stubbs, V. I, p. 637. 

* Cox, Ant, Parly. Elecs, pp. 71, 77 ; Stubbs, v. 2, p. 142. And here 
we may notice a practice which prevailed in the early periods of English 
constitutional history, and which is followed almost universally in other 
countries where parliamentary government is now established, namely, the 
payment of wages to representatives. Peers invariably attended parlia- 
ments at their own expense, that being one of the services they were 
obliged to render for the baronies they held of the crown. But as soon 
as the smaller tenants of the king in capite^ or freeholders, were permitted 
to appear by representation, they were subjected to pay the expenses or 
wages of their representatives. This custom of representatives receiving, 
and their constituents paying, wages began from a principle of equity, 
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Once they obtained an entrance into the great council, the 
lesser orders speedily began to acquire influence and authority. 
The growth of the power of the commons is distinctly trace- 
able under Edward II. In the preceding reign, in conformity 
with the usages of an earlier period, the functions of the 
comoions were limited to a declaration of the extent of the 
grants which they were empowered by their con- 
Ruin'^°' r stituents to offer to the crown. But in the time 
^||ng power ^j. £j^^.^j.j jj_ jjjg right of the commons to a share 
eommons. jjj jjjg malting of laws was formally acknowledged ; 
and, by the latter part of the reign of Edward III., the power 
of the commons had so greatly increased that we find them 
strenuously resisting attempts to impose inordinate taxation, 
and boldly remonstrating with the king upon his choice of 
unworthy advisers.' 

About this period there was a further development of the 
power of the commons, in relation to the mode of granting 
aids and supplies to the crown. In the reigns of Edward I., 
II., and III., it had been customary for the lords, the clergy 
and the commons, severally and separately, to determine the 
proportion of their respective grants, on the principle that 
they each represented distinct and independent portions of the 
community.' Nevertheless, it was obviously desirable that 
there should be a mutual understanding between the several 
estates on this subject, as neither would choose to be subjected 
to a higher rate than the other. It was also expedient that 
this agreement should be arrived at before any communication 
upon the matter of supply was made by the commons to the 
crown. This gave rise to the practice of conferences between 
committees of the lords and commons preliminary to the 
grant of supply, upon which occasions each estate counted it 

without any posilive law; and so continued from 49 Henry III. (A.n. 
1265) !o 18 Richard 11. (A.n. 1394}, when a law was passed to regulate 
and enforce it. The practice prevailed, generally, until the reign of 
Charles I., and in cAlaio parts of the kingdom to a much later period, 

I when it gradually fell into desuetude (Henry's ffist. of Cl. Brtlain, 5th 

r cd. V. 10, p. 61 ; Hats. Fric. v, 2, p. 78, ».). 

' • Con, AnI. Parly. Elect, pp. 84, 93. 

* Halsell, Free. v. 3, p. 95. The three estates of the realm originally 
sat together in one chamber. When they first began to sit apart is un- 
certain. Their division into two houses must have been accomplished 
at any rate not later thaJi 1341 [Stubtw, v. z, p. 377, «. ; v. 3. P- Al°)- 
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an advantage lo obtain a knowledge of the intentions of the 
other before disclosing its own.' 

Up to the time of Edward IH., it is not easy to define 
wherein the functions of the national assembly 
difl'ered from those which appertained to the king's *■"- '3='- 
particular conn cil. The judgments of the ordinary t^^^^ca" 
council would undoubtedly derive additional weight 
and solemnity from being delivered in parliament; and the 
king himself was probably more ready to receive petitions for 
redress of grievances when surrounded by all his councillors. 
The chief point of difference, however, appears to have beea 
that, after the commons were incorporated into the national 
assembly, a considerable time elapsed before they were per- 
mitted to take part in any act or proceeding which bore a 
judicial character. But in the reign of Edward III. there are 
instances wherein the commons claimed lo participate in the 
exercise of remedial justice ; ' and, before the decease of that 
monarch, we find all the governmental institutions of England 
— namely, a king's council, a parliament of two chambers (into 
which the ancient great baronial council had 
gradually merged), and courts of law — in distinct *'"' ''°'' 
sliape and harmonious exercise.' 

' Cox, Ant. Parly. EliiS.x>. 98; Pari. Hist. v. i, pp. 1 10. 140, 163-17I. 
In Ihe ninth year of Henry IV. the commons complained lo the king 
of the lords, for having made known to his Majesty certain parliculats in 
r^ard to a proposed subsidy before it liad been finally agreed upon by 
both houses, a. proceeding which they affirmed to be "in prejudice and 
derogation, of their liberties." The protest was successful. The king, 
with the assent of Ihe lords, made an ordinance declaring that "Ibe lordi 
on their part, and the commons on their part, shall not make any report 
to the king of any grant liy the commons granted, and by the lords ai>sented 
lo, nor of the communications of the said grant, before the lords and 
commons be of one assent and accord ; and then in manner and form as 
has been accustomed, that is, by the mouth of the speaker of the commons." 
This was another triumph on behalf of the commons, which tended to 
aggrandise their authority, especially with refeience to the grant of public 
money (Cox, Ant. Parly. Elers. p. joo). 

' Slubbs, T. 2, p. 604. 

' Pttlgrave, Kingi Council, pp. 22, 64; Dicey, p. 13; Firs! Lord.':'' 
Refort, Lords' Pap. 1S29, v. 10, p. 169. The "great councils" con- 
tinued for a lime to be occasionally convened even after their most 
important functions had devolved upon patlioment. "Some hundreds 
of years afterwards," in 1640, Charles I. sought to find a substitute far 
the parliament, with which he had hopelessly quarrelled, by ri 
long.disused t^uonial "council." But the endeavour ' 
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By the end of the fourteenth century the House of Commons 
had attained to its full share of political power, in the recog- 
nition of its right to represent the mass of the nation, and the 
vindication of its claim to exercise the powers which iti the 
preceding century had been exclusively exercised by the 
baronage.' 

Edward lll.'s legislative assemblies were vigilant asserlers of 
popular rights. They obtained from their sovereign repeated 
confirmations of the Great Charter, and succeeded in establish- 
ing three essential principles of government— namely, the 
illegality of raising money without consent of Parliament ; the 
necessity that both houses should concur in any alteration of 
the law; and the right of the commons to inquire into abuses, 
and impeach the councillors of the crown for acts of cor- 
ruption.^ 

The reign of Edward HI. was, in fact, a great constitutional 
Greai constiiii- cpoch. Independently of the organic changes in 
lionai epoch. t[,g composition of parliament which characterized 
this period, it was also remarkable for the frequent holdings of 
the great national assembly, and for the passing of a law which 
rendered it imperative upon the king to meet his parliament 
"every year once, and more often if need be."^ As a rule, 
under the Plantagenet sovereigns, the parliaments were newly 
elected every time they were convened, and not kept alive 
from year to year by prorogations.' 

From the latter part of the reign of Edward I. until the 

early part of the reign of Henry VHI., being a 

^"' period of 213 years, it was customary for the 

monarchs of England to consult frequently with the great 

council of the nation. A year would seldom elapse without 

a parliament being convened, and sometimes two or three 

obsolete tribunal seired only to -widen the breach between the king and 
his people, and to precipitate bis downfall (see 'Dicey, p. 13 ; Knight, 
ri^. Hut. o/Eng. V. 3, p, 438 ; Hearn, C^t. of Eng. pp. 40;, 461). 

^ Slubbs, V. 2, pp. 306, 390, 401 ; v. 3, pp. 256, 377. 

' Taylor, Boi/k of Higkis, pp. 67, 68 ; Cox, Inst. Eng. Govt. p. 229 ; 
Pari. Hist. V. I, p. 141. 

' 4 Edw. III. c. 14, confirmed by 36 Edw. III. e. 10. 

• StubbB, V. a, p. 613 ; v. 3, p, 380; Smith, Pari. Eimem. (rB6;), p. 
7. The prorogation and reassembling of liie same parliament appears to 
tiflve £T£t occurred in the reign of Henry VI. But it was nol until the 
accession of Henry VIII. thai it became an liabiluai practice (Pany, 
Farlts. pp. 57-59). 
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meetings would take place within twelve months. It has 
been ascertained that, in the interval above men- 
tioned, upwards of two hundred separate parlia- m^JJrngsof 
ments were assembled. They usually sat for a parliament, 
period varying from four to thirty days ; but, occasionally, the 
sessions were protracted for several montha^ 
. And here we may notice, that it had long been customary 
for the king's councillors, as confidential servants ^j^^ p^ 
of the crown, to be present at every meeting of the Council in 
" Magnum Concilium," or High Court of Parlia- p^^^^'^^"'- 
ment The select or (as it was afterwards designated) ** Privy 
Council " were uniformly required by the sovereign to assist at 
the deliberations of the great council. But it should be borne 
in mind that the Court of Parliament of this age really signified 
the House of Lords, and that, in a judicial sense, the terms 
were and still are synonymous.' It was contended by Sir 
Matthew Hale that in very ancient times, before the reign of 
Edward I., and perhaps down to the middle of the reign of 
Edward HI. (by which period, at any rate, the Lords and 
Commons had regularly formed themselves into separate legis- 
lative chambers), the Privy Council had an essential right not 
merely to advise, but also to vote, in the judicial determina- 
tions of parliament.^ Recent authorities, however, are of 
opinion that this is erroneous. The privy councillors un- 
doubtedly formed part of the great council, or Court of Parlia- 
ment, but it is most probable that they merely " gave reasons," 
without voting — as is still done by the assistants in the House 
of Lords, when required. It is evident, at any rate, that about 
the time of Edward III. those who sat in parliament, by virtue 
of their office as king's councillors, began to be regarded in the 
light of assistants or advisers merely, whilst the authoritative 
and judiciary power was exercised by the House itself* And 
Sir Matthew Hale admits that, though " they were assistants of 
such a nature, quality, and weight, that their advice guided 
matters judicial and judicial proceedings in the Lords' House," 
yet ** they had no voice in passing of laws," but only " spake 
their judgments and gave their reasons " in matters of judicial 

* Parry, Parlts. of Eng, pp. 55, 59 ; Stubbs, v. 2, p. 612. 
' Macqueen, Prac, of Lords and Privy C. pp. 671, 680. 

* Yi2i\ey Jurisdict, H, of L^rds, p. 85. 

* Macqueen, p. 674 ; Palgrave, Kin^s Council, p. 64. 
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concern.' The Commons, meanwhile, having secured their 
own position as an integral part of parliament, and having 
acquired the right of impe-achment, laboured to prevent the 
council from exercising any extraordinary jurisdiction, or 
powers not distinctly warranted by law, when acting inde- 
pendently of parliament. This point they also gained.' 

Gradually the connection which originally subsisted between 
Gmwihaf ih= the Privy Council and the Court of Parliament, i.e. 
pnvy Qjuucii. j]jg House of Lords in llieir judicial capacity, came 
to be dissolved — though not without leaving traces in existing 
usage of the old relations — and the Privy Council began to 
assume a separate and independent jurisdiction of its own. 
^ ij This change took place under Richard II., when 

' '^ '' the council was entirely separated from parliament, 
and entered upon its appropriate functions as a distinct 
tribunal. With the sanction of Parliament its separate duties 
were defined, and thenceforward its authority was acknow- 
ledged without any further opposition, save only when it 
attempted to interfere in matters beyond its jurisdiction." The 
council continued to gain strength and influence until it 
attained the climax of its powers under the Tudor princes, 
whose policy was to increase the authority of the Privy 
Council, and to govern as much as possible without the aid of 
parliaments. A notable instance of this is afforded in the 
reign of Henry VIII., which lasted for nearly forty 
stWom™ years, during which period parliament did not sit 
conveued Jq ^\\ fQ^ more than three years and a half; and 

during the first twenty years the duration of all its sessions put 
together was less than a twelvemonth,' 

It will not fail to be observed that the presence, from the 
very first, of the members of the king's Privy Council in the 
great council or Court of Parliament was a foreshadowing of 
the more intimate relations which were afterwards established 
between the ministers of the crown and the legislature under 
parliamentary government. 

In the continuous growth of free institutions which so 
happily distinguishes the reigns of our English monarchs from 

' Hale, Lora's Jurisdiilion, p. 71. 
' Palgrave, A'ing's Couticii, pp. 9, 8j6. 
' lb. pp. 78, 80, S4, 97. 
* Macqueen, pp. 675, 680. 



the accession of Henry III., a. remarkable incident is re- 
corded, of the time of Edward II., which manifests 
a decided recognition, in that early period, of iKt«™iho 
constitutional relations between the sovereign, his ^','JS,"^'" 
ministers, and parliament. In 1316, the Earl of 
liancaster, who had heretofore been a prominent ■*-"■ ■!'*■ 
leader of a powerful confederacy of discontented barons, 
was himself invited by the king to become president of 
his council. The earl agreed to accept office on certain con- 
ditions, and, on these being complied with by the king, was 
duly installed in open parhament ; his oath, or protestation, 
which embodied the stipulations which he had made, was 
ordered to be entered upon the rolls of parliament After 
reciting the terms of the appointment, it proceeds as follows : 
" So as at any time, if the king shall not do according to his 
directions, and those of his council, concerning the matters of 
his court and kingdom, after such things have been shown him, 
— and that he will not be directed by the counsel of him, and 
others — the earl, without evil will, challenge, or discontent, 
may be discharged from the council ; " and that " the business 
of the realm" shall not be done without the assent of the 
members of the council ; and if the council " shall advise the 
king, or do other thing which shall not be for the profit of him 
and his realm, then, at the next parliament, by the advice of 
the king and his friends, they shall be removed." The entry 
on the roll concludes with these emphatic words, which show 
that the order in the present case was the general and acknow- 
ledged rule in similar circumstances : "And so it shall be, from 
parliament to parliament, as to them and every of them, 
according to the faults found in them."^ 

Nearly one hundred years later, in the reign of Henry IV., 
we meet with a similar instance of the acknow- 
ledgment of the right of a minister of state to ""' " 
relinquish his otEce, without offence to the king, when he 
found himself unable to continue to discharge the same to the 
public welfare. It is thus noted by Sir Harry Nicolas : " In 
May, 1406, the king having taken into his consideration the 
numerous claims upon his time and attention, in the affairs of 
the kingdom, appointed three bishops, six temporal peers, the 
chancellor, the treasurer, the keeper of the privy seal, the 
' Par/. Hist. v. i, p, 64 : Parry, ParlU. ef Ens- p. 80. 
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Steward and chamberlain of his household, and three oth:r 
persons, members of his Privy Council, and comiiiaiKied them 
to exert themselves as much as possible in promoting the 
welfare, and in maintaining the laws and statutes, of the realm. 
The king then directed that all Bills indorsed by the chamber- 
lain, and letters under the signet addressed to the chancellor, 
treasurer, and keeper of the privy seal, should thenceforward 
be endorsed by, or be written with the advice of, the counciL" 
None of the officers aforesaid, or any others, were " to grant 
any charters of pirdon, or collations to benefices, except with 
the advice of the council ; and, for the greater security and 
independence of its members, the important condition was 
added, that they might resign whenever they found themselves 
unable to perform their duties with advantage to the king's 
service, without their retirement exciting his displeasure." ' 
. I, .,,ft But meanwhile parliament had begun to direct 

its attention to the character and composition of 
the king's council. 
parLiameni. From the time of Henry IIL's minority to the 

close of the fourteenth century the National Council had 
repeatedly preferred a claim to limit the irresponsible power 
of the king by the election of the great officers of state in 
parliament. But it is doubtful whether — unless in one or two 
exceptional cases — the right claimed was ever exercised : the 
commons seem generally to have been satisfied when the king 
informed Parliament of his nominations, and to have tacitly 
approved of them. But it is curious to note this claim, as a 
foreshadowing of the most extreme pretensions of parliamentary 
government.' 

In the last year of the reign of Edward III,, the commons 
undertook to represent to the king, that it would be for his 
advantage, and that of the whole realm, if he would increase 
his council with ten or twelve "lords, prelates, and others, who 
should be continually near the king ; so as no great 
ad^''^™"" business might pass without the advice and assent 
inereasj! of of six, or four of them, at least, as the case re- 
quired." The king acceded to this request, with 
a proviso that the chancellor, treasurer, and privy seal might 

' Nicolas, PfOcHdingi Privy Coun. v. 6, p. 146 j citing Pari. Rot. v. 3, 
p. 57a. 
' Stobbs, V, 2, pp. 558, 610; V. 3, pp. 43, 247. 
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execute their offices withont the presence of any of the said 
councillors. The commons then made further protestation 
of their willingness to aid the king to the utmost of iheir power ; 
but pointed to the fact that, " for the particular impcachmcni 
profit and advantage of some private persons about »nii di^nLisai 
the king, and their confederates, the realm was ° """"^ 
much impoverished." They then proceeded to impeach 
certain of these evil councillors, and caused them to be dis- 
missed from the king's council, and their goods confiscated '^a 
proceeding which was fi-equently repeated during the reign of 
Richard 11.^ 

Henry IV. reigned as a constitutional king; he governed 
by the help of his parliament, with the executive aid of a 
council, over which parliament both claimed and exercised 
a large measure of control. Henry V, followed in his father's 
steps, acting throughout his reign in the closest harmony with 
his parliament But with the overthrow of the house of 
lancaster, and the supremacy of the house of York, a reaction 
set in ; the influence of parliament was diminished. Sessions 
were held less frequently, and with small results in restraioing 
the impolicy or extravagance of the king, so that, Stubbs tells 
us, " the rule of the house of Lancaster was in the main 
constitutional, and that of the house of York In the main 
unconstitutional"^ 

In illustration of the growing power of Parliament, and of 
its acknowledged supremacy, in the reign of Henry IV., and 
in that of his son and grandson (Henry V. and ^^ ^ _ 
Henry VI.}, we find certain of the king's house- *""' ' '*'^ 
hold removed upon petition of the commons ; and parliament 
occupying itself in framing regulations and ordinances for the 
governance of the king's council and the royal household, 
which, being made into a statute, the council, together with 
all the judges, and the officers of the household, at the 
command of the king, take oath to observe. This is a very 
important assertion of the principle of ministerial responsibility.' 
Henceforward, until the accession of Henry VII., the history 

' Pari. Hist, of Bug. v. i, p. 141 ; Stubbs, v. 2, pp. 56Z, 6og, 

■ Cox, Jilt. Parly. Elfcs. p. 93. 

' Stubbi, V. 3, pp, 72, 191, 234. 236. 267, 273. 

' Nicolas, Froi. P. C. v. i, p, 62 ; v. 3, pp. 8, 18 ; v. 5, p. 13 ; v. 6, 
p. 73 ! Pari. Hist. v. I, pp. 291, 303 ; Forsler, Diiales <m Grand Heiiian-^ 
itrnHci, p. 49. 
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of the king's council is chiefly remarkable for the gradual 
A.D i8 development of its administrative functions, for the 

**"' ' ^' introduction of forms, intended to operate as con- 
rf^"™"'! stitutional restraints upon the personal exercise of 

the royal will, and for a corresponding increase of 
power on the part of the leading ministers of state of whom 
the council was composed. During the whole of this era, and 
until the close of the Stuart dynasty, the personal influence 
and authority of the sovereign continued to be very great, 
though it necessarily varied according to the ability or strength 
of character of the reigning monarch. With a vigorous princfe 
upon the throne, the royal supremacy was apt to be energetically 
maintained to the detriment of all constitutional government, 
and the council to become the mere instrument of despotic 
will, the channel through which the royal mandates passed. 
At other times, the influence of a powerful nobility was exerted 
to curb the arbitrary exercise of kingly rule, and to aggrandize 
the authority of his ministers.' Moreover, the ministers them- 
selves occupied, to some extent, an independent position, 
The king could indeed appoint or dismiss them at pleasure ; 
but it was essential that he should have a council of some sort, 
and certain oflicial personages necessarily formed part of every 

council. These were the five great officers of state 
Djskion" above-mentioned — viz. the chancellor, the lord 

treasurer, the keeper of the privy seal, the chamber- 
lain, and the steward of the household, who all had seats at the 
council board virtute officii. In addition to these functionaries, 
the council usually included the Archbishops of Canterbury and 
York, and from ten to fifteen other spiritual or temporal lords, 
or men of mark, who possessed the confidence of the king and 
of parliament For, while the sovereign had an absolute right 
to appoint or remove his councillors at pleasure, the English 
monarchs appear to have been generally careful to choose men. 
as their advisers and ministers who were acceptable to the 

lords and commons.' Some of the official members 
S'S^mil^X' of the council, during this period, held offices 

which were not in the direct gift of the crown, but 
were hereditary in certain families. Again, the presence of 
' See Dicey, Privy Cauiiril, p. 16; Stubbs, v. 2, pp. 312, 499, 514, 
568 ; V. 3, pp. 247, 250. 
' Sir H. Nicolas, F. C. v. 1, pp. ii. iii. 
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the archbishops and other ecclesiastics imparted a dignity 
and independence to the body othermse unattainable. With 
such a position it was not difficult for a refractory council to 
cause its power to be felL They were privileged to approach 
the sovereign with advice or remonstrance upon any matter 
affecting the common weal Their rebukes might indeed be 
disregarded, and their council overruled; but the moral effect 
of their interposition could not be ignored. 

What added materially to the weight and influence of the 
council was that, through the instrumentality of the chancellor, 
they could refuse to give effect to the king's wishes, or to 
legalize his grant ; for, from a very early period, they had 
claimed to take cognisance of every grant or writ issued by the 
king. The "great seal" remained in the custody ^ 

of the chancellor, and could not be affixed to any ^^™ 
document except by his hand. It is true that this rule was 
often regarded by sovereigns as a vexatious and unwarrantable 
restraint; and that they sought to escape from it, either by 
retaining personal possession of the great seal, or by claiming 
that signature by means of smaller royal seals (which at first 
were kept in the king's own hands) was sufficient to authenti- 
cate any writ or other missive. But parliament remonstrated 
against such practices, and claimed that a rule, which was a 
protection to the crown itself against fraud, should be strictly 
enforced. At length the privy seal passed into the ^.h^ privy seal 
hands of a regular officer, when it was maintained 
by the lawyers, though contested by the crown, that the great 
seal ought to be affixed to no bill on a verbal warrant, or 
otherwise than upon a formal writ of privy seal.^ These cir- 
cumstances contributed to confer upon the king's council great 
and increasing weight and influence. 

Moreover, upon constitutional grounds, this doctrine in 
regard to the seals was of obvious necessity : for the chan- 
cellor could not prove that he had obeyed a royal mandate 
unless he had a formal warrant to show for what he had done. 
Yet while this plea, and probably also the convenience to the 
crown of throwing upon its servants a measure of responsibility 
for its own acts, reconciled the king to this restriction upon the 
free exercise of his will, the restraint was felt as peculiarly irk- 
some by the monarchs of England during this epoch. During 
' Dicey, pp. I7-20. 
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the reign of Edward IV., that sovereign "on m: 

enforced his directions in his letters to the chancellor by adding 

A-B I 6 ^^ commands in his own handwriting ; " and once 

it is mentioned of him that he expressed his indig- 
nant surprise that the chancellor did not deem his Majesty's 
verSa/ corama.atis "sufficient warrant" for the issue of a par- 
ticular instrument.^ 

These constitutional safeguards against the unrestrained 
Consb'tutiona] ccrcise of the royal prerogative were enforced, 
Mcuriiies, from time to time, by further regulations to the 
same effect. By an order of the council in the reign of 

Henry VI., rules were adopted which practically 
Ajj. 1M3-1444- g]i3urg(j that every grant of the crown should, from 
the moment of its presentation as a petition or warrant, to the 
time of its final sanction by royal writ, be brought under the 
A D I 5fi notice of the king's ministers.' In the reign of 

Henry VIII. ail these rules were, in substance, re- 
enacted ; and, so far as regards the issue of royal patents, 
grants, etc., they still continue in operation, with but little 
change — excepting that grants which were formerly superin- 
tended by the Privy Council now pass through the office of 
a Secretary of State.* Nevertheless, the end which was in- 
tended to be promoted by these regulations was not in accord- 
ance with the modern idea of ministerial responsibility. They 
were designed for the security of the crown itself, against 
fraudulent or unnecessary grants; and for this purpose 
numerous official personages were required to take part in the 
investigation into and decision upon petitions to the crown. 
They were also intended to enforce the necessity for consulting 
the council before the king should determine upon any appli- 
cation for redress. But, after all, the responsibility of ministers 
for the faithful discharge of their high functions was to the 
crown, and not to parliament.' 

It was during the reign of Henry VI. that the " ordinary " 
or " permanent " council first assumed the name of the " Privy 
Council." The habitual attendants at the council, by whom 

' Sir H. Nicolas, /Vot. afFrivy Council, v, 6, pp. 195, 196 ; Dicey, p. 20. 

' See Sir H. Nicolas, v. 6, pp, 91-95. 

* Cos, Eng. Gsvl. p. 64S. 

' Sir H. Nicolas, PrOi. P. C. v. 6, p. 200, etc. ; v. 7, p. v, ; Dice)-, 
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the ordinary business was transacted, came at this time to 
be distinguished from other members of the same 
body who, Hke the judges, were only occasionally ' " * ■ 
summoned by the king. During the minority of Henry VI. 
this distinction was the more apparent, as the whole govern- 
ment was in the hands of a select number of the king's council. 
Ordinances of council passed in this reign provide for securing 
privacy at council meetings, and the keeping its resolves 
secret, by forbidding any to attend thereat unless specially 
summoned. Meetings of the " great council " were occasion- 
ally held by the king's command. But it is clear that under 
Henry VI. a select council was gradually emerging from out 
of the larger body, by a process similar to that which after- 
wards gave birth to the Cabinet from the womb of the Privy 
Council.^ 

The business which engaged the attention of the king's 
council during the epoch under review was of B,|5ine«heforo 
the most multifarious description, and its proceed- ihe council, 
ings exhibit an extraordinary combination of the executive 
and legislative functions of the government. Grave affairs 
of state, and questions of domestic and foreign policy; the 
preservation of tlie king's peace, and the management of the 
public finances ; the affairs of aliens, the regulalion of trade, 
the settlement of ecclesiastical disputes, and the defence of 
the faith against heretics and sorcerers — all these subjects, as 
appears from the minutes which have been preserved of the 
proceedings of council, formed part of its ordinary administra- 
"tive labours. Together with these important matters the time 
of the council was occupied, as tliat of every government must 
be, with an infinite number of trivial cases. And, although 
law-courts had been established for the determination of every 
species of action or suit, we still find the council exercising 
judicial functions, not merely for the preservation of the public 
peace, but for the trial of ordinary offenders. Whenever, in 
fact, either from defect of legal authority to give judgment, 
or from want of the necessary power to give effect to their 

' Dicey, pp. 22, 23 ; Nicolas, Froc. P. C. v. I, p. 73; y. 5, pp. 22, 
23; V. 6, pp. 6l, 81, etc. ; Stubbs, V. 3, p. 251, [The select council 
gradually emerged from [he larger council from the reign of Henry III. 
\uide infrii, pi. iii. ch. l). In the reigii of Henry VI. it litsi assumed iis 
mudern name of the Privy CouQCil,— Crf.Vor.] 
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decisions, the law-courts were likely to prove inefficient, the 
council interposed, by summoning before it defendants and 
accusers. A tribunal of this description was doubtless useful 
in the infancy of regular institutions for the security of life 
and property, but its action was arbitrary and capricious. It 
was regarded with a natural jealousy by parliament, and from 
the reign of Edward III. to that of Henry VI. the Commons 
made vigorous efforts, on repeated occasions, to prevent the 
council from interfering with matters which belonged to the 
courts of law, and from illegally infringing upon the property 
and liberties of the people.' 

The records of the Privy Council during the reigns of 
Edward IV., Edward V., Richard III., and Henry VII. have 
not been preserved, so that nothing certain is known of the 
constitution of the council under those monarchs. 

With the accession of the Tudor dynasty, the position of 
A.D. 14S;. ^^^ Privy Council towards the monarch underwent 
Depcndtiice of * noticeable change. The history of the council, 
ihecQunciion from the accession of Henry VII. to the sixteenth 
the king. yg^^ ^j- (^j,arigg j_^ js tiig history of regal supremacy, 

potentially exercised through a body of ministers, who had 
ceased to be a check upon the royal will. This new position 
of the council towards the crown was mainly brought about by 
the introduction therein of a number of commoners, who owed 
their position and influence entirely to the king's favour. The 
new councillors were doubtless men of mark and ability, but, 
unless noble by station, they could not be independent of the 
crown. And, where hereditary offices were held by peers, it 
frequently happened that a deputy was chosen from amongst 
the commoners, to perform the duties and exert the influence 
of the post. This gave additional strength to the crown, and 
was the means of rendering the government more efficient, 
but it greatly undermined the independence of the council.^ 
The change in the composition of the Privy Council did not 
escape the notice of the common people, by some of whom it 
was regarded with much dissatisfaction. About 
'■°''" ■ twenty-five years after the accession of Henry VIII, 
there was a rising in Yorkshire. The malcontents demanded 
of the king redress of grievances. One of their complaints was 
Dicey, pp. 25-34; Nicolas, /^-bc. f. C. v. 1, p. ii. 
Dicey, pp. 3a 42. 
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that the Privy Council was then formed of too many persons 
of humble birth, whilst at the commencement of his compiaLnL? 
Majesty's reign it had been otherwise. The king a^iinsi ihc 
told them, in reply, that at his accession there were "''"'^'■ 
in the council "of the temporality but two worthy calling 
noble, the one treasurer of England, the other high steward of 
our house ; others, as the Lords Marney and Darcey, but 
scant well-born gentlemen, and yet of no great lands until they 
were promoted by us, and so made knights and lords : the 
rest were lawyers and priests, save two bishops, which were 
Canterbury and Winchester," Henry proceeded to show that 
there were then " many nobles indeed, both of birth and con- 
dition," in the council; but, in conclusion, he informed the 
rebels, very emphatically, " that it appertaineth nothing to 
any of our subjects to appoint us our council, ne we will take 
it so at your hands. Wherefore, henceforth, remember better 
the duties of subjects to your king and sovereign lord, and 
meddle no more of those nor such-like things as ye have 
nothing to do in." ' 

The altered relations between Church and State at this 
period, consequent upon the Reformation, contributed greatly 
to increase the authority of the crown. No longer dependent 
on a foreign potentate, but on the king himself, the dignitaries 
of the Church imparted a new vigour to the monarchy, when 
they ceased to he the representatives of a rival power. Hut, 
in proportion as the personal authority of the sovereign in- 
creased, the influence of the Privy Council was weakened. 
The records of the time bear ampLe testimony to the condition 
of servility and dependence upon the sovereign to which the 
council at this epoch had been reduced.' 

Meanwhile, however, the power of the council as an 
administrative body was in nowise diminished. On the con- 
trary, this was emphatically the age of " government GorttTjmem by 
by councils." " Unconstitutional and arbitrary as '^"""ciis- 
many of the ordinances of council in the fifteenth century now 
appear, they almost seem mild when compared with many of 
those of the Privy Council of Henry VIII. Combining much 
of the legal authority with the civil and political, it exerted a 
despotic control over the freedom and property of every man 
' Sir H. Nicolas, Prot. P. C. v. 7, pp. 3, 4. 
' Dicey, pp. 42, 43. 
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in ihe realm, without regard to ranlc or station. Its vi^lance 
was as unremitting as its resentment was fatal ; and its pro- ■ 
ceedinga cannot be read wjthoat astonishment, that the 
liberties and constitutional rights of Englishmen should ever 
have recovered from the state of subjugation in which they 
were then held by the crown." • Chiefly concerning itself in 
securing the internal tranquillity of the kingdom, and in 
detecting and punishing treason or sedition, the Privy Council 
also directed its attention to " nearly everything connected 
with the conduct of individuals towards each other, and in 
relation to the government." It interposed in matters of 
private concern, making itself the arbitrator of quarrels between 
private individuals — thereby encroaching upon the province 
of the established courts of law. It likewise interfered in 
ecclesiastical affairs, when its proceedings were often of the 
most despotic character. In all matters brought before it the 
council exercised a very summary jurisdiction, either punishing 
offenders by committing them to the Tower, or by fine, or 
imprisonment, or both." Reviewing the proceedings of the 
Privy Council during this period. Sir Harris Nicolas is of 
Opinion, "that the arbitrary and unconstitutional powers, 
which the government then exercised, arose less from the 
personal character of the reigning monarch, congenial as 
despotism was to his feelings, than from a gradual encroach- 
ment on the liberties of the people, and a corresponding ex- 
tension of the prerogatives of the crown, during the latter part 
of the fifteenth, and continued until the middle of the sixteenth 
century. This innovation may probably be traced to the 
usurpation of Richard III., followed by the usurpation of 
Henry VII. ; it being scarcely possible for the liberties of a 
country to survive two revolutions, or for a successful rebel 
not to become a tyrant." * 

From the constitution of the Privy Council under the Tudor 
rb"«Qriho sovereigns, it might be supposed that every 
crown undor poHtical mcasure, if it did not originate with the 
Usnry viii. Qouncii, was at any rate deliberated upon by that 
body. But such was not the case. " Henry VIII. was in the 

1 Sir H. Nicolas, /Vw. P. C. v. 7, p. 24. 
• /*. pp. 35, a6. 3'. 45. 49- 

» /*, p. 66. And «CB itali Papfrs, publiahed by commission, eonlaining 
Gorrcipundciicc between the King and Cardiiinl Wolscy, r. 1. 



faileSt seoK of die vord Iue own mmkler ; estS all ihe nost 
impanaoi rotattera. jiarpciilarly in rdatiDn to forragB piix^; 
pnxxeAed imstediHtely from faJE own mind, and «ac oob- 
docted cpon his own jndfnient." The modified loai «f 
nnnistaial TcspcoiabiliTy "wr icfa we hove seen &tak£Aai I9 
command oi Heair TV., and ti^nd oraannnd tt be tMfaica J 
in snbseqitact leigitG, was set « ■iwn.'li by Btaiy VUQ^ as 
appean from tmnsacnom yeconded IB Snie hfias of i3k 
period : ** As there were some o c c t mm os wAaA be did sot 
CTCB co^ralt bis favoBBSr —Miiafcw it may be larerred that 
there «exe maaj more ^ vdudh ^ acted witbont tbe advice 
of b-s oomx^" ' For »■ tnoe TtiWj was his farouiite, and 
then Cromvdl; bm, after £be fid af Chmbik^ ao ooe 
minister bore eren l3ie eBght iCBevMiMoe penated hjr titcK 
statesmen to a modern premkz. !■ fixt. Hoar iwilied te 
commands to asf cf his v^iTnt^imt j wjAamt Rgaid to tfaeir 
peculiar dnti« - bat, "»s mo sespauSiSSty to the countiy sas 
incmred, it '■^*«fif Elde whom the Idag seJected to cany his 
ordeis into efled He was iuBsdr die centre from whtch 
every measure *"*»»«*^. aad lik minista^ had iKKhing more 
to do than to receive bis coaaoaads and o1:>ey them. Bat all 
commimicariont between lite BiinisleTE and ^e Iting, relating 
to the a&iis ^ govexnmeal, h&cm, evtc in thai arbitrary 
period, iQ hare been made tbrao^ a privy couiKiJkM ; so that 
the fonns of the Constitviioa wexe, in tbis important point at 
least, strictly adhered to : aad, howcrer SargoM pubaroent 
might have been of its duties, means always existed of fixing 
the responsibility for the acts of the ciown upon those to whom, 
according to the laws, it entirely and exclusively attaches." * 

During the reign of Henry VilL, the greater part of the 
members of the Privy Council appear to have been in regular 
attendance upon the king; accompanying him wherever be 
went, and giving their daily attention to the business of the 
state. These were usually the great officers of the household, 
a bishop, and one of the principal secretaries; whilst other 
functionaries — such as tbe Lord Chancellor, the Archbishop of 
Canterbury, the other principal secretary, and a few minor 
officials — remair.ed in London, to dispose of the ordinary and 
routine affairs of govemmenL Occasionally, however, the 

' Sit H. Nicolas, J'nK. P. C. *. 7, pp. II, \2. 

* /*. pp. 14, 15. 
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whole council assembled together, either for ordiniiy pur- 
poses, or at the specijl command of the king.' 

By means of rules adopted for its internal improvement, the 
Privy Council was brought to a high state of efficiency for the 
Divi.ionof discharge of the numerous and important duties 
nwntiiinio which devolved upoo it at this period. In iS53i 
tomiB «•. King Edward VI, drew np a series of regulations 
for his council, under which the whole body (which then con- 
sisted of forty persons) was divided into five commissions, or 
(as ihey would now be termed) committees, to each of which 
was assigned a distinct branch of public business. Upon some 
of these committees certain persons, mostly judges, were placed. 
They were styled "ordinary councillors," and were not con- 
sulted on questions of general policy. This practice has been 
adhered to to the present day. It was also provided, by these 
new regulations, that every matter should be brought under 
the royal notice, that " if there arise such matters of weight as 
it shall please the king's majesty to be himself at the debating 
of, then warning shall be given, whereby the more shall be at the 
debating of il," and that the secretaries should be the channel of 
communication between the councillors and their royal master." 
The office of secretary, or king's clerk, it may be here 
King'i remarked, was originally held in small estimation, 

■icreiary. The secretary possessed no political influence, 

unless, as sometimes happened, he was a member of the 
council. At length it became necessary to appoint two secre- 
taries, after which, by almost imperceptible degrees, the dignity 
of the office was increased. During the reign of Henry VH. 
persons of weight were selected to fill the post In the follow- 
ing reign we find the secretaryship held by Cromwell. Hence- 
forth the secretaries take rank with barons, are always members 
of the council, and by the Act 31 Henry VIH. c. 10, become 
entitled to this position tx officio. But it was not until the 
latter part of the reign of Elizabeth that we find them desig- 
nated Secretaries of State." 

' Sir H. Nicoloa, Pnc. P. C. v. 7, pp. 9, 10, 15. 

' Dicey, pp. 39-43. From a very early period it would seem to have 
been the practice for the council to meet for ihe ordinary transaction of 
business without the king being prcscnl. But the sovereign was evidently 
at liberty to attend whenever lie thought iii (Sir H. tJicoiiis, Prx. P. C. 
V. I, pp. JS. 34. 58: V. 7. p. 131 Dicey, p. 15). 

• Diccy, p. 41 i Thomas, Nala on Pub, Dtp. p. Vj. 
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By the regulations of 1553,' all the business of the Privy 
Council was transacted through committees which were vari- 
ously modelled, as occasion required. The same persons sat 
on diflerent committees. From this arrangement a body 
known in history as the Star Cbamber came into c r-i, br 
existence, and acquired evil fame from its arbitrary 
and tyrannical proceedings. The Star Chamber was, in effect, 
the council under another name. It was frequently presided 
over by the king himself, and even in his absence transacted 
business with great dignity and solemnity ; hence it will be 
seen that the council had aUated none of its ancient preten- 
sions to the plenary exercise of judicial power. Besides 
asserting the right to act in almost every case where a law- 
court had jurisdiction, the king and his councillors avowedly 
acted "in cases not examinable in other courts," The secret 
tribunal of the Star Chamber continued in operation up to the 
reign of Charles L, when the strufjgles of parliament against 
the judicial authority of the council, so long intermitted, were 
again revived with accumulated vigour, until (by the statute 
16 Car. I. c. 10) it was determined that " neither his majesty 
nor his Privy Council have, or ought to have, any jurisdiction, 
power, or authority, by English bill, petition, articles, libel, or 
any other arbitrary way whatsoever, to examine or draw into 
question, determine or dispose o£, the lands, tenements, 
hereditaments, goods, or chattels of any of the subjects of this 
kingdom ; but that the same ought to be tried and determined 
in the ordinary courts of justice, and by the ordinary course of 
the law." By the same statute, the power "that the Council 
Table hath of late times assumed unto itself, to intermeddle 
in civil causes and matters only of private interest between 
party and parly," is declared to be " contrary to the law of 
the land, and the rights and privileges of the subject." The 
Star Chamber, with its cognate jurisdictions, was accordingly 
by this Act swept away, and the most part of those judicial 
powers, which the slate policy of former generations had 
bestowed upon the council, were abolished.^ 

' Vidisufra, p. 42. 

* Sir H. Nicolas, Proc. P. C. v. 7, p. 24, Dicey, pp. 45-57, which 
gives a curious and minute account of the doings 01 the Star Chamber. 
See also Palgtave, King's Council, pp. 38, 100, lioj Stephen, hUt. of 
Crim. Law 0/ Eng. v. I, c. vi. 
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During this period of " government by councils," the privy 
AiTC5i?by councillors, in addition to their potent authority 
counciLois. [^ members of a. board of such pre-eminence in 
the state, assumed the right of arresting their fellow-citizens at 
their own individual discretion. It may be thought that such 
an act would have been justified by the use of the king's name. 
But the councillors claimed the authority as pertaininc; to 
themselves, and the judges admitted the validity of their claim, 
so far at least as commitments "by order of the Council Board " 
as well as by royal command were concerned.' 

The government of Queen Elizabeth was conducted almost 
Quten exclusively through the medium of her Privy 

Eihabcih. Council, individually or collectiveiy ; parliaments 
(though regularly convened at intervals of from one to four 
years) being regarded by her as mere instruments of taxation, 
to which she abstained from resorting except upon necessity. 
The practical disuse of parliaments during the Tudor dynasty 
naturally led to a larger assumption of jurisdiction on the part 
of the Privy Council, which retained much of the authority 
thus unlawfully acquired, even after the recurrence by later 
sovereigns to the constitutional services of parliament.' 

The powerful system so elaborately matured by the Tudor 
sovereigns expired with them ; and the period between the 
death of Elizabeth and the restoration of the Stuarts may be 
considered as the time when " government by councils " came 
to an end,' But meanwhile, the pariiaments of Elizabeth, 
unlike their timid predecessors in previous reigns, were re- 
markably outspoken ; and the commons did not hesitate to 
tender their advice to the queen, not merely upon affairs of 
Queen ei!h- Church and State, but even upon the more delicate 
bcihandhcr topics of a royal marriage and the succession to 
pariamems. jj^^ throne. True, they were repeatedly com- 
manded not to interfere in any matters touching her Majesty's 
person, estate, or church government, but such as might be 
propounded (o them by the queen herself; yet they made 
good their claims to a higher consideration, by successfully 
asserting the necessity for redressing the various grievances 
affecting the commonwealth.' And so there followed in due 

' Dicey, p. 56, ' Macqucen, Prvoy Council, p. 6Sq. 

' Dicey, p. 59. 

* See Parry's Parlls. pp. 214-239 ; Heam, Govt, ef Eng. p. 132. 



course, and as it were by natural consequence, "the mutinous 
parliament of James I., and the rebelhous parlia- pariiameni 
ment of Charles I.""- And, concurrently with uuJcr ihu 
these proceedings, new requirements arose on the '"""' '""*'" 
part of the crown, which could only be met by the cordial 
assistance of tbe House of Commons. The circumstances in 
which the power of parliament, in contradistinction to that 
of the monarchy, gained strength and development under tho 
Stuart kings, belong to general history, and need not be here 
enlarged upon. It will suffice to refer to two leading events, 
which indicate the process whereby the House of Commons 
attained the position, co-ordinate in power with the crown 
itself, which it has occupied since the revolution of 1688. 

(i.) During the altercations between the crown and parlia- 
ment, which characterized the reign of Charles I., it became 
necessary to provide for the maintenance of a stan ling army. 
Gradually increased, after the restoration, from 5000 to 30,000 
men, it began to be regarded with great jealousy, as being 
calculated to strengthen the power of the crown, to the detri- 
ment of the rights and liberties of the subject. Accordingly, 
a provision was inserted in the Bill of Rights,' forbidding the 
raising or keeping a standing army within the kingdom, in 
time of peace, without the consent of parliament, (ii.) The 
practice of appropriating the supplies granted to the crown by 
parliament to separate and distinct services was first introduced 
in the time of Charles II,," though it did not become an 
estabhshed usage until the revolution, when it was formally 
incorporated amongst the maxims of the Constitution, that the 
grant of supply, and the control of the public expendituie in 
conformity therewith, belongs inalienably to parliament, and 
pre-eminently to the House of Conamons.* By the recognition 
of these two principles a salutary check was provided against 
the exercise of arbitrary power, a.nd at the same Doanraii of 
time the constitutional influence of the House of prerogiiivc 
Commons, as the source of all aids and supplies, *°"'''™'"- 
was asserted and guaranteed.' From this epoch we may date 

' Bagehol, Eng. Const, p. 311. ■ 1 Will, and Mary, Se&s. a, c. 2. 

• See Hearn, Gmil. of Eng p. 342. 

' Ilalsel], V. 3, p. 202 ; Park's Dogmas, lecture xiii. 

* Sir J, Mickiotosh, Jiatu D. (O.5.), "v. 34, p. 537 ; Clode, Mil. Forces 
of the Crown, v. 1, p. 84. 
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the downfall of prerogative government in England, and the 
rise of pattiamentary government. 

But this momentous change in our political system was not 
effected at once, or without an effort on the part of the crown 
to recover its ancient supremacy. Irritated by the opposition 
he systematically encountered from the House of Commons, 
Charles I, abstained from convoking parliament for a period of 
eleven years, from March, 1629, to April, 1640 — a longer 
interval than had ever before elapsed without some meeting 
of the national council.'- At length, in 1640, the famous Long 
Parliament was assembled. 

The first act of this parliament was, as we have seen,' to 
abolish the Star Chamber, and to deprive the Privy Council of 
most of its judicial power, leaving its constitution and political 
functions unchanged.' 

But in all matters of government the will of the sovereign 
continued supreme ; and, though ministers were individually 
powerful, they had not, and were not expected to have, a 
mutual agreement in regard to public affairs. They often 
differed amongst themselves on important questions; but, as 
Minisieriai Sf'ch minister was responsible merely for the 
tesponsihiiiiy. administration of his own department, it was not 
considered essential that they should be of one mind on 
matters of state policy. The responsibility of ministers, more- 
over, for the ordinary fulfilment of their official functions, was 
practically to the king, and to him alone. 

In fact, the course of events which had ensued upon the 
accession of Charles I. to the throne unmistakably proved that 
a more intimate and cordial understanding between the crown 
chflriesi. and ^"'^ parliament, in the conduct of public affairs, 
rt.e House of had become indispensable to the very existence of 

°'°'^' a monarchial government. For Charles I. " had 
not the power to guide, if he had had the chance ; [his] theory 

' Macaulay, Hist, uf E«g. v. j, p. 85. ' Ante, p. 43. 

' After lis destruction and the subsequent rise of the vast colonial 
empire of Britain, the ancient prerogative of the crown, as the fountain of 
justice, was held to vest in it; the ultimate appeal in all cases, civil and 
cnounal, from all courts throughont the empire, was made to ihe King ia 
Council i and a committee of the Privy Council, which is the direct 
descendant of the old oMa re^s, is to this day the organ by which that 
prerogative is administered (see, inter alia, Stephen, Jiisl Crim. . u.j 
£ng. V. I, p. iBo). 



of sovereign right was incompatible with the constitutional 
theory whiuh, rising as it were from the dead, had found its 
espositioa among the commons." ' In the protracted contest, 
that arose between the king and the House of Commons, much 
mutual misunderstanding might have been avoided if Charles 
had had some confidential minister to espouse his cause and 
defend his policy within the walls of parliament The bitter 
antagonisms which arose between the king and his people 
might have been reconciled if only the king's ministers had 
not been so distasteful to the House of Commons. As it was, 
the servants of the crown were generally regarded by the 
commons with mistrust or aversion ; and, if their acts merited 
condemnation, there was no alternative but to proceed against 
them by way of impeachment — a procedure which at the best 
was a cumbrous process, fruitful of delay, uncertain in its issue, 
and provocative, meanwhile, of further ill-will against the 
crown itself. If only some method could have been devised 
to enable the king's ministers to commend themselves to the 
goodwill of parliament, these perpetual causes of irritation 
might have been effectually removed.' 

Overtures, indeed, on the part of the Long Parliament, 
were not wanting to point out to the king terms of agreement 
and reconciliation ; and, although they involved for the most 
part the surrender of more power than the crown was willing 
to relinquish, it is remarkable that upon one occasion the 
principle of ministerial responsibility was distinctly adverted to, 
as a means of conciliating the favour of Parliament, and of 
protecting the king from evil counsellors. In the Grand Rtmon- 
Grand Remonstrance addressed by the House of sitance. 
Commons to Charles I., in 1641, reference is made to "those 
cases of not infrequent occurrence, when the commons might 
have just cause to take exceptions at particular men for being 

' Stubhs, Cantt. Hisl. v. 3, p. 505. 

' Historians will nol iccept Mr. Todd's conclusion without some reserve. 
It was not the atreence of Charles I.'s ministers from parliament which 
- produced the rebellion, but the conduct of the Iting in governing without 
pailiameat, or, in some matters, in deliaoce of it ; and the presence of 
these ministers would not have averted civil vrar unless the kii^ had been 
thereby induced to modify his ideas of kingship. No mere explanation of 
his policy in the House of Commons by a confidential minister would hi 

reconciled the Long Paiiiament to Charles I.'s arbitrary 1 

Editor. 
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selected to advise the king, and yet have no just cause to 
charge them with crimes." It is added that "the most 
cogent reasons might exist to be earnest with the king not to 
put his great affairs into such hands, though the commons 
might be unwilling to proceed against them in any legal way 
of impeachment." It is then plainly stated, " that supplies for 
support of the king's own estate could not be given, nor such 
assistance provided as the times required for the Protestant 
party beyond the sea, unless such councillors, ambassadors, 
and other ministers only were in future employed as parliament 
could give its confidence to.'*' But the king had already 
declared that he would neither separate the obedience of his 
servants from his own acts, nor permit them to be punished 
for executing his commands.^ Conciliation, therefore, was 
impossible; the time for moderate counsels to prevail had 
gone by, and the downfall of the monarchy was the deplorable 
but inevitable consequence. Tlie circumstances which led to 
this event belong to general history, and need not be dwelt 
Eiicuiiongf upo" in these pages. Suffice it to state that, after 
the king. a brief contest with the Long Parliament and its 

adherents, Charles I. was taken prisoner, tried, and executed 
on January 30, 164-^, 

Immediately afterwards Parliament proceeded to take steps 
to provide for the future government of the country. On 
February 7, they voted " that the office of a king in this nation 
was unnecessary, burthensome, and dangerous," and should be 
abolished ; and having on the previous day decreed the aboli- 
Councii of tion of the House of Peers, they ordered, " that 
Stale- there be a Council of State erected, to act and 

proceed according to such instructions as shall be given to 
them by the House of Commons." ' In the composition of 
this council, the parliamentary majority were in a position to 
carry out their own ideas as to the sort of persons who ought 
to be entrusted with supreme authority, and to ensure that the 
administration of public affairs should be in direct conformity 

I with their own opinions. For a time the experiment proved 

successful, and, thanks to the energy, learning, and political 

L ' F 

^^^L dart. 
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' Forster, Dibatcs on the Grand Rcmanstran 
' See Gardiner's Mit. of Eng. :624-i628, 
Chan:, v. i, p. 532. 
» Part. Nisi. v. 3, pp. 1285, 1292 ; Com.Joum. Feb. 7, 164;. 
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experience of the leading men in the Council of State, the 
government of the country, so long as it remained in their 
hands, was conducted with much wisdom and ability.* 

The Council of State consisted of forty-one persons, lords 
and commoners, who were chosen by the House of Commons 
in the name of " the Parliament of England," and of whom 
nine were a quorum for the dispatch of business. A majority 
of the councillors were also members of the House of Com- 
mons; and, as the average number of members attending that 
House did not then exceed fifty, the council naturally became 
the more powerful body ; and, having all the public business of 
the nation under review, they left but little for the House to 
do, except to confirm, by Act, such matters as the council 
thought fit to submit for their sanction.^ But, in point of fact, 
it was usual for the council to refer all matters of special 
importance to the consideration of the House, who were thus 
enabled to exercise a controlling influence over their pro- 
ceedings.* 

The Council of State was eminently a deliberative body, 
and the rules which they framed for their own guidance were 
calculated to ensure the most attentive and careful considera- 
tion of every subject before them, by the members present at 
any particular meeting.* Either directly, or through their com- 
mittees, the council also transacted the business which is now 
apportioned amongst various departments of state. Besides 
affairs belon^ng to the Treasury, and to the different branches 
of the secretariat, they were charged with the trust heretofore 
exercised by the Lord High Admiral and by the Master of the 
Ordnance.' The creditable and successful manner in which 
their multifarious labours were accomplished is the more 
remarkable when it is considered that on an average eighteen 
or twenty members attended at sittings of the council, and 
that frequently the number present was much larger." 

The council was chosen for a period of one year only, at 

' Biaset, Comirmmaeallh o/Eng. ». 1. pp. 49, 118-I23. 

• Pari. Mist. V. 3, p. 1291 ; Bisset, CommonwcaUk of Eng, v. r, pp. i±. 
36. The original minutes of ali the proceedings of the Council of Stall 
until its overthrow by Cromwelt, aie preserved in the Stale Paper Offici 
in excellent condition {lb. p. 39). 

' Bisset, V, 1, p. 43 i V. 2, pp. 55, 57. 

* lb. V. a, pp. 193-296. ' lb. T. I, p. 116; V. 2, p. 72. 
' /*. v. I, pp. 11S-123; V. 2, pp. 77, 293, 377, 3&6. 
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the expiration of which term all the members were re-elected 
except three. Two were added to suppl)' vacancies by death, 
so that there were in all but five new members. But at the 
end of the second year parliament resolved to adopt a different 
principle. Accordingly, on February 5, 165^, they decided 
that the Council of State for the ensuing year should again 
consist of fotty-one members, but that only twenty-one of the 
existing councillors should be capable of re-election. The 
same rule was followed upon the election of the council for 
the fourth time.' In November, 1652, anticipating the regular 
period by nearly three months, the council was again re- 
elected upon a similar principle for the fifth and last time." 
But, on April ao, 1653, Oliver Cromwell, who had always 
been one of the Council of State, from its first io- 
mmwe . stitution, having forcibly put an end to the Rump 
Parliament, and established himself as military dictator, went 
to the Council of State, who were assembled at their customary 
pTace of meeting at Whitehall, and informed the assembled 
members that their ofl^cial existence had terminated, inasmuch 
as the parliament from whence their authority had been 
derived was defunct.' Thus ignominiously expired the famous 
Council of State, which had ruled England with singular 
vigilance and success for about four years and a quarter. 

In lieu of this able and influential body, that had steadily 
CromweU's refused to co-operate with Cromwell in his ambi- 
councii. tioMS designs,' a phantom coimcil was set up, con- 

sisting of seven members, six of whom were military men, to 
act as Cromwell's nominal advisers. But this was a mere 
"barrack-room council," entirely dependent upon Cromwell 
himself.' Subsequently the dictator convened a Council of State, 
which included eight officers of high rank and four civilians ; 
but the latter served merely as a convenient screen, and the 
body continued to be, to all intents and purposes, a military 
council." When, in December, 1653, Cromwell accepted the 
office of Protector of the Commonwealth, he consented to 
receive from parliament a council of fifteen persons, to be 
appointed by statute, with power, by advice of the council, to 
increase their number to twenty-one. But he only waited 

' Bissel, V. 2, pp. 146, 134. » /*. p. 369. 

' /6. p. 467. • /i. p. 452. ' /i. pp. 475, 476. 

* Forstet, Briiish Statesmen (Cromwell), v. 7, p. 129. 
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until he was firmly seated upon the presidential chair, to 
proceed to act, in most important matters, without an order of 
council, and without, as it would seem, even consulting his 
legal advisers,! The several parliaments convened by Crom- 
well during his protectorate proved for the most part refractory 
and unmanageable; and it was entirely owing to his own 
extraordinary vigour and administrative skill that his govern- 
ment achieved the measure of success which, especially in the 
foreign relations of England, has been generally and deservedly 
associated with his name.' Cromwell's dictatorship lasted for 
five years, when it was ended by his death, which occurred on 
September 3, 1658. After a brief period of RcsioraiLon of 
anarchy, the nation, tired of intestine strife, gladly '^' monarchy, 
welcomed the restoration of the monarchy. 

With the accession of Charles II. a new and transitional 
period began, during which parliament continued to increase 
in strength and influence, while the old antagonisms between 
the ministers of the crown and the House of Commons were 
revived with all their former bitterness. The inveterate mis- 
govemment of the restored line of Stuarts' finally brought 
about the revolution of 1688, an event which not Rcvoiadonof 
only produced a change of dynasty, but was the '^^■ 
means of confirming onr national liberties, and placing them 
upon a more secure foundation. By the introduction of the 
king's ministers into parliament at this epoch harmonious 
relations were at length established between the crown and 
the legislative bodies, and the old abuses of prerogative 
government were abolished for ever. 

In reviewing the history of the English Constitution from 
the Norman conquest until the accession of William of 
Orange, certain points appear deserving of especial mention. 
First, the seeds of the present political system of oe^iopment or 
Great Britain were sown in the earliest days of our our nanonai 
national existence, begetting fmit which has since '"'"*'' 
continuously matured. Second, the responsibility of advising 
the crown in all affairs of state belonged originally to the Privy 
Council, an institution which is as old as the monarchy itself. 

' Forster, Sritiii Slalesmtn (Cromwell), v. 7, 1 
» See GoldvpLo Smith's lecture on Cromwell in 1 
(London, 1867). 
' Cox'a Walpolc (PamnaWs Pap.), v. 3, p. 616. 
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Third, the reigning sovereign has always, and especially when 
the Privy Council was a numerous body, selected, and by his 
prerogative had a right to select, ceiiain persons of that 
council, in whom he could especially confide, and by whose 
advice he more particularly acted. So that it may be said 
that at no period has the king of England been without sworn 
advisers who could be held responsible for all his public acts. 
Fourth, the authority and jurisdiction of the Privy Council 
have been made from time to time the subject of parliamentary 
regulation ; but the difficulty of enforcing the responsibility 
of ministers to parliament under prerogative government 
was such that, except in case of high crimes and misde- 
meanours, which could be punished by impeachment, it was 
virtually inoperative. Fifth, the want of a cordial understand- 
ing between the sovereign and the legislative assemblies was 
the fruitful source of dissension and misgovernraent, which 
led, in 1649, to the overthrow of the monarchy, and in i638 
to the transference of the crown to a prince of the House of 
Orange, who was " called in to vindicate practically those 
maxims of liberty foF which, in good and evil days, England 
had contended through so many centuries." ^ And, lastly, the 
attempt under the Commonwealth to establish a Council of 
State which should reflect the opinions of the House of Com- 
mons, and be composed of the most prominent and influential 
members of that body, however promising at the outset, 
speedily and entirely failed, from the lack of that element of 
stability which the authority and influence of a constitutional 
monarch can alone ' supply. 

It is also noticeable that, even during the reign of the Tudor 
GrowUi Qf sovereigns, when the power of the crown was pre- 
con^tiiunonsj dominant over everything, and parliament was 
Eovemmeni. ^^^j^ j^^,^ subservicnt, principles were at work 
which uldmately tended to the further advancement of consti- 
tutional government. It was then that the great offices of 
state began first to assume form and method, and the complex 

' Taylor, Book of Rights, p. 211. 

' I tia.ve iLgain left Mr. Todd's text unmodified, but it seems to require 
niodiKcalion. Slability can be secured bj* otber forms of government as 
well as by coQsdtulioaal monarchy ; and stability was wanting during the 
Commonwealth, because the institutions of the country were unsettled :ind 
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machinery of administration to settle into something like its 
modern aspect. The Secretaries of State, originally mere 
clerks appointed to do the king's bidding, became by degrees 
potent functionaries, with certain defined powers and responsi- 
bilities. The office of Chancellor, too, was at this period 
brought nearly to its present shape. That of Lord High 
Treasurer, or First Commissioner of the Treasury, and that of 
Lord High Admiral, or First Commissioner of the Admiralty, 
came to be then of fixed appointment and establishment. 
Thus, instead of the arbitrary and irregular selection of early 
times, the principal officers of state were duly appointed to 
discharge the functions of administration, and to advise the 
sovereign in the government of the reahn. The persons 
appointed by the king to fill these posts, if not already of the 
Privy Council, were invariably added to that dignified assembly ; 
and, as the most trusted servants and advisers of the crown, 
they formed the nucleus of the confideniial council, which was 
afterwards known as " the Cabinet." This powerful 
governing body, heretofore a pliant instrument in mJe rei^llsi- 
the hands of the reigning monarch, was made ^" '" p»''^- 
responsible to parliament by the revolution of 
1688. The Bill of Rights, while it left unimpaired the just 
rights and privileges of the crown, rebuked the excessive claims 
of prerogative, redressed the grievances of the people, gave 
vigour and certainty to the efforts of parliament, secured its 
independence, and recognized its inquisitorial functions, so 
that henceforth it was free to assume that watchful oversight 
and control over the administration of public affairs, which is 
now acknowledged to be its peculiar and most important 
vocation.^ 

' See Mr. Adam's speech, /liri £>d. v. l6, pp. 2 • • • " -7 • • • •, 
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CHAPTER HI. 



In the endeavour to enforce the principle of ministerial 
responsibility for all acts of government, it speedily became 
apparent that some constitutional provision was necessary to 
require that the advisers of the crown, through whose agency 
all affairs of state are conducted, should be publicly known — 
in order that they might be held accountable to Parliament for 
the advice they had given to the sovereign, and for the conse- 
quences of acts which had been brought about through their 
Csseorthe '^*" instTumentabty. This was strikingly exem- 
Paniiion plified in the case of the Partition Treaties, which 

leaiiti. occurred in T698. The House of Commons were 

of opinion that these treaties were highly injurious to the 
public interests, and it was proposed to impeach Lord Somers, 
who, as Chancellor, had affixed to them the great seal Somers, 
in his defence, alleged that he had opposed the treaties, but 
that he had put the great seal to one of them by the king's 
command, considering that he was bound to do so. Dissatisfied 
with this explanation, the commons resolved upon his im- 
peachment. They also determined to impeach Lord Portland, 
Lord Orford, and Lord Halifax, who, as prominent members 
of the administration, were held responsible for advising this 
objectionable measure. But it proved that these noblemen 
had had nothing to do with the matter, and that the treaties 
had been negotiated by the king himself. Lord Somers was 
acquitted by the House of Lords, notwithstanding the un- 
warrantable nature of his defence, in trusting for the justifica- 
tion oi his conduct to the king's command ; an excuse which 
was entirely at variance with the true principles of responsible 
governmeni, and which, if recognized as sufficient, would 
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deprive parliament of all control over the executive adminis- 
tration. 

The proceedings against the other members of the ministry 
were equally unsuccessful, it being impossible to prove that 
they had been parties to the obnoxious treaty.^ Foiled in 
their attempt to bring home to any one responsibility for this 
act of arbitrary power, the House of Commons set about the 
adoption of measures to prevent a repetition of the offence. 
This they endeavoured to effect by the introduction of a clause 
into the Act of Settlement which provided that, after the 
accession of the House of Hanover, " all matters relatiag to 
the well-governing of this kingdom, which are properly 
cognizable in the Privy Council by the laws and Responsibility 
customs of this realm, shall be transacted there, of PHvy 
and all resolutions taken thereupon shall be signed ^'""'™'''"- 
by such of the Privy Council as shall advise or consent to the 
same." ' This provision was meant to compel the discussion 
of all state affairs in full Privy Council, and to discriminate 
between the responsibility of those who promoted and those 
who opposed each resolution, by requiring all who voted for 
it to sign their names thereto. It was, however, soon per- 
ceived that such a system would cause infinite delay and 
embarrassment in governing the kingdom ; while doubtless it 
was also obnoxious to the ministry, who were not as yet 
prepared to assume such a definite responsibility, involving 
witli it prospective anticipations of impeachment and dis- 
grace.' Accordingly, in the following reign, before the time 
when it was to have come into operation, it was formally 
repealed.* 

Another clause in the Act of Settlement — which appears to 



have been framed in connection with the fore- 






going—declared that no pardon under the great ofmin^t. 
seal should be pleadable to an impeachment by the commons. 
This salutary provision still remains in force, and is calculated 
to increase the sense of individual responsibility of ministers. 
It has been interpreted by Blackstone as designed to prevent 
the royal pardon from being available pending an impeach- 
' Hallam's Const. Niit. v, 3, p. ^53 ; Campbell's Chaitc. v. 4, pp. 
156-158- 

• 12 & 13 Will. Ill, c. i, % 4. 

» Creasy, Eng. Coast, p. 332 ; Pari. Hist. v. 6, p, 474. 

* 4 & S Anne, c. 8. 
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nient, anri in bar to its progress ; but not to restrain a pardon 
after ihe conclusion of the trial' 

Although the Act of Settlement proved abortive to ensure 
the direct accountability of the advisers of the crown to parlia- 
ment, yet that result was gradually brought about by the course 
of events, in a way that was quite unforeseen by the politicians 
and statesmen who effected the revolution. 

William III. had been summoned to the throne of England 
by the two Houses of Parliament, in order that he 

' "^ might rule as a constitutional sovereign. The 

rights and liberties of the subject, for infringing which King 
James had forfeited his crown, had been declared by parlia- 
ment in a document which was presented to the Prince of 
Orange upon bis assumption of the government. They had 
afterwards been embodied in the Bill of Rights, as part of the 
fundamental laws of the kingdom, and the motive and condition 
of the revolution-settlement. The king, on his own part, was 
sincere in his resolve and endeavour to discharge his sacred 
obligations with fidelity. But owing to the natural reserve of 
his disposition, and his large capacity for administration, he 
relied much less upon the advice of his ministers than would 
now be expected of a constitutional king. In fact, according 
to the testimony of Hallara, William was eminemly his own 
minister, and was better fitted for that office than any of 
those who served him.' la all domestic matters, as a general 
rule, he was wont to consult bis ministers,' and to govern 
through their instrumentality. Questions of war and diplomacy, 
however, the king reserved to himself; and his advisers, con- 
scious that they were less versed in military and foreign affairs 
than their royal master, were content lo leave with him the 
command of the army, and to know only what he thought 
fit to communicate about the instructions which he gave his 
own ambassadors, or concerning the conferences which he 
held with the ambassadors of foreign princes.' We have seen 
the consequences of this policy in diplomatic affairs in the 
matter of the Partition Treaties ; but so duep-seated was the 
conviction that military affairs were a branch of the prerogative 
that belonged exclusively to the king himself, that it was 



' Stfp. Com. Ed. 1S74, 


■ 4. P- 47'- 


' Hallam, Cons!. H,sl. v 


3, pp. 252, 38S. 


Macaulay, v. 3, p. 538. 


' /*. V. 5, p. 123 
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not until the year i8o5 that it was fully conceded that the 
management of the army, in common with all other preroga- 
tives, was subject to the supervision of ministers.^ 

To William III., however, is due the credit of the formation 
of the first administration avowedly constructed y^ ^j,, 
upon the. basis of party, in order that it might bamenury 
carry on the king's government in conformity with " ™'"'"*"'"'- 
the general political views of the majority of the House of 
Commons, This ministry was composed of statesmen who 
had seats in one or other of the Houses of Parliament ; thereby 
supplying a defect in the scheme of government, the want of 
which in the plan propounded in the Act of Settlement was 
sufficient to account for the failure of that projected reform. 
The history of this remarkable transaction, which constitutes 
such a memoriible epoch in our political annals, is reserved 
for another chapter, in which it is proposed to treat, with more 
detail, of the origin and development of the cabinet council. , 
Suffice it here to state, that during this reign the distinction | 
between the Cabinet and the Privy Council, — and the exclusion 
of the latter from deliberation upon all affairs of state, except 
of the most formal description — was fully established, and | 
that the king's ministers in parliament became the authorized 
representatives of the crown, for the purpose of introducing, 
explaining, and defending the measures of government; 
thereby practically asserting a constitutional principle, which 
it was reserved for another generation to bring to maturity, 
that ministers are responsible to parliament for every act of 
the crown in the conduct of public affairs. 

Henceforward (to use the words of May) a succession of 
monarclis arose, less capable than William, and of Hanoverian 
ministers gifted with extraordinary ability and djd.siy. 
force of character, who rapidly reduced to practice the theory 
of ministerial responsibility. Under the sovereigns of the 
house of Hanover, the government of the state was conducted 
throughout all its departments by ministers responsible to 
parliament for every act of their administration, without whose 
advice no act could be done, who could be dismissed for 
incapacity or failure, and impeached for political crimes; and 
who resigned when their advice was disregarded by the crown 
or their policy disapproved by parliament. With i " * 
' See foil, p. 64, 
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thus responsible, "the king could do no wrong." The Stuarts 
had strained prerogative so far that it had twice snapped 
asunder in their hands. They had exercised it personally, and 
were held personally responsible for its exercise. One had 
paid the penalty with his head ; another with his crown ; and 
their family had been proscribed for ever. But now, if the 
prerogative was strained, the ministers were condemned, and 
not the king. If the people cried out against the government, 
instead of a revolution there was merely a change of ministry. 
Instead of dangerous conflicts between the crown and the 
parliament, there succeeded struggles between rival parties for 
parliamentary majorities; and the successful party wielded all 
the power of the state. Upon ministers, therefore, devolved 
the entire burthen of public affairs ; they relieved the crown of 
its cares and perils, but, at the same time, they appropriated 
nearly all its authority. The king reigned, but his ministers 
governed.^ 

Making use of their undoubted prerogative of selecting 
Origin of party their own ministers, it had been customary for the 
govcmnieni. sovcreigus of England, anterior to the Revolution, 
to choose men to fill the high offices of state upon personal 
grounds, without regard to their general agreement upon 
political questions. Party as well as parliamentary govern- 
ment originated with William III., who, in 1696, constructed 
his first parliamentary ministry upon an exclusively Whig 
basis. But the idea was unhappily abandoned by the king in 
his subsequent administrations, and it was not until the House 
of Hanover ascended the throne that ministers were, as a 
general rule, exclusively selected from amongst those who were 
of the same political creed, or who were willing to fight under 
the same poUtical banner. Queen Anne was inclined to favour 
the Tories, and in 1710 she aulhoriBed the appointment of a 
Influence of decldcdly Tory ministry : upon the accession of 
jheEtiatWhig George J,, however, the Whig party obtained 
possession of the government, and continued for 
a long time to maintain the upper hand, compelling the king 
to sacrifice his personal Inclinations in favour of their party 
leaders,* 

The reigns of the first three Georges were characteriiied by 

' May, Comt. Hist. v. I, pp. 5, 6, ' Ik p. 7. 
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any shape was poaiEarl^ nksoBC lo Gco^ IIL Acooc&iglj, 
vhen be mccccdcd to tbe tfanne iw iiiwMriililj 
eDdeavoined " lo looKn die ties of panjr, and to 
break do«n tbe coafedenKT of tlie great Wl^ bmilicb His 
desire was lo nadenake ptxsooaBf the dncf administntion of 
public afTain, lo direct ibe policj of his ministers, and bhnself 
to distribnle the patronage of the down. He was ambitious 
not only to reign, but to govern. His will was strong and 
resolute, his courage high, and his talent for intrigue consider- 
able; He came to the throne detenDined to exalt the kingly 
office ; and throughout his long reign he never lost sight of 
that object." ' The constant aim of the king was to be, in 
effect, his own minister. "When ministers not of his own 
choice were in office, he plotted against ihem and overthrew 
them ; and, when he had succeeded in establishing his friends 
in office, he enforced upon them the adoption of his own 
policy. . . . That he was too fond of power for a consdlu- 
tional monarch, none will now be found to deny ; that he 
sometimes resorted to crafty expedients, unworthy of a king, 
even his admirers must admit With a narrow understanding 
and obstinate prejudices, he was yet patriotic in his feelings, 
and laboured earnestly and honestly for the good government 
of his country. If he loved power, he did not shrink from its 
cares and toil. If he delighted in being the active ruler of his 
people, he devoted himself to affiiirs of state even more 
laboriously than his ministers. If he was jtalous of the 
authority of the crown, he was not less jealous of the honour 
and greatness of his people. A just recognition of the 
personal merits of the king himself enables un lo judge more 
Ireely of the constitutional tendency and resuUa of hi* policy." ' 
The foregoing description of George JJi. is taken from llie 
first chapter of May's ConttiluUonal //iftofy. It vivUlj" 
portrays the chief poinu in the character of (hat miiniiich, 
' May, Ctiut. Uiil. v. j, j;, lo. • /*. \i\i. If, n. 
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upon whom such various jadpments have been passed. By 
Kome he is regarded as the model of a " patriot king," whilst 
others point him out as a bigoted, selfish monarch, obstinate, 
and wholly regardless of constitutional rights when opposed 
to his own policy or prejudices, But, whatever opinion we 
may entertain of his personal character, we have no right to 
judge his proceedings by the strict rule of parliamentary 
government ; for that system was still in its iofancy when 
George III. was king, and the usages of the constitution in 
that day warranted a more direct and extended interference 
in the details of government by the occupant of the throne 
than would now be deemed justifiable or expedient 

George III., during at least the eariier part of his reign, was 
Th«"Hn^. in the frequent habit of conferring secretly upon 
fiimdi." public affairs with noblemen and others who were 

not members of the Cabinet, but who were personally devoted 
to the king, and willing to aid him in carrying out his own 
peculiar views. His object in this was evidently to create 
a new party, faithful to himself, and dependent entirely upon 
his will. He succeeded ; and the party came to be known 
as "the king's men," or "the king's friends," Instead of 
relying upon the advice of his responsible ministers, the king 
olten took counsel with those whom Burke describes (in his 
" Ikoughls on the Causeof the Preient Discontents) with some 
oratorical exaggeration as his " double " or " interior cabinet," 
His first speech to parliament was not even submitted for the 
approval of his ministers, but was drawn up, by the king's 
command, by ex-Chancellor Hardwicke, who, when in office, 
had had much experience in the preparation of royal speeches, 
and in whose skill and judgment his Majesty had peculiar 
confidence. One important paragraph is known to have been 
written by the king himself, and the whole speech was forced 
upon the ministry, who consented very reluctantly to adopt 
it as their own.' "This 'influence behind the throne' was 
denounced by all the leading statesmen of the day — by Mr. 
Grenville, Lord Chatham, the Marquis of Rockingham, the 
Duke of Bedford, and Mr. Burke. Occasionally denied, its 
existence was yet so notorious, and its agency so palpable, 
ihat historical writers of all parties, though taking different 
views of its character, have not failed to acknowledge iL The 
' llairii. Lift of Hardwicke, v. 3, p. 231. 
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bitterness with which it was assailed at the time was due, in 
great measure, to political jealousies, and to the king's selection 
of his friends from an unpopular party ; but on constitutional 
grounds it could not be defended." ^ For at least five years 
after his accession to the throne it has been generally supposed 
that George III. was more or less guided by Lord Bute, 
whether in or out of office, as his chief adviser.' After the 
retirement of Lord Bute from his secret counsels, his Majesty 
was stiU surrounded by a numerous party of friends, some of 
whom held office in the government or household, but who 
severally "looked lo the king for instructions instead of to 
the ministers." "But the greater part of the king's friends 
were independent members of parliament, whom various 
motives had attracted to the personal support of the king. 
They formed a distinct party, but their principles and position 
were inconsistent with constitutional government Their 
services to the king were not even confined to council or 
political intrigue, but were made use of so as to influence the 
deliberations of parliament. The existence of this party, and 
their interference between the king and bis responsible 
advisers, may be traced, with more or less distinctness, 
throughout the whole of this reign. By their means the king 
caballed against his ministers, thwarted their measures in 
parliament, and on more than one occasion effected their 
overthrow." ' 

By the encouragement which he afforded to these irregular 
practices, it is undeniable that George IIL violated a funda- 
mental principle of the constitution, and hindered the progress 
of parliamentary government. We are not prepared to assert, 
however, that in no circumstances whatever is the sovereign 
justified in seeking advice from others than those who form 
part of bis recognized administratiou. Every peer who mav ad- 
of the realm is an hereditary councillor of the "'^ "'' ^'•'s- 
crown, and is entitled to offer advice to the reigning monarch. 
The king, moreover, is at liberty to summon whom he will to 
his Privy Council ; and every privy councillor has in the eye of 
the law an equal right to confer with the sovereign upon 

' May's Nisi. v. I, pp. II, 12. 

* /*. pp. 22, 27, 30 ; Pari. Deb. v. 16, p. 9, See Ed. Rev. v. 126, 
p. 14 ; Grevilie Memoirs, v, i, p. 84. 

' May, Const, hist. t. i, pp. 31, 47, 57, 79, 84, 88, 98; Massey, 
Geo. 111. V. I, pp. 67, 144, 242. 
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matters of public policy. The position and privileges of 
cabinet ministers are, in fact, derived from their being sworn 
members of the Privy Council. It is true that by the usages 
of the constitution cabinet ministers are alone empowered to 
advise upon atTairs of state, and that they atone are ordinarily 
held responsible to their sovereign and to Parliament for the 
government of the country. Yet it is quite conceivable that 
circumstances might arise which would render it expedient for 
the king, in the interests of the constitution itself, to seek for 
aid and counsel apart from his cabinet. Such an occasion, it 
may be urged, was found in the events which led to the dis- 
missal of the Coalition ministry of Fox and North 
S^'pSfi'iLou in 1783. It will be remembered that the bill for 
minLtryin jjjg government of India, which had been drawn 
up by Mr. Fox, had been formally sanctioned by 
his Majesty, and passed triumphantly by the influence of the 
ministry through the House of Commons, before the true 
character of the measure was understood, either by the 
sovereign or by the country at large. The eyes of the king 
were opened to the real scope and tendency of the bill by ex- 
Chancellor Thurlow, who availed himself of his privilege as 
a peer to obtain access to the king, and to advise him what 
course he should pursue at this juncture. As soon as the 
bill reached the Upper House, George III. authorized Lord 
Temple, one of his " friends," to oppose it, and even to use 
his name to defeat it in that chamber. Succeeding in this, 
the king then dismissed his ministers, and empowered Mr. 
Pitt to form a new administration. In taking office, Mr. Pitt, 
as he was constitutionally bound to do, justified to the country 
the removal of his predecessors, and assumed entire respon- 
sibility for the change.' Thus the authority of the sovereign 
' See Stanhope's Lift of Kit, w. 1, pp. 153-155 ; Maasey's Gtorge III. 
V. 3, p. 224. See also Ld. Campbell's account of these transactions, in his 
Lives of the Chanc. v. 5, p. 565. This sound c ' " ' ' 
not hesitate to express his approval of the king's 1 
[Notwithstanding Lord Campbell's authority, the 
took on this occasion was irregular, It is the king's duly tc 
advice of his responsible ministers, and, so long as they retain oflice, to 
refrain from opposing, directly or indirectly, the measures which they 
introduce. In the present day, no monarch would even venture on parting 
with a ministry which retained the confidence of the House of Commons. 
The dismissal of the Melbourne ministry in 1S34 was the last, and will 
probably remain the last, example of such an exercise of the prerogative. 
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was rescued from the mc^KE cf priidcal ictn^De hi which it 
had become invoiscd : partly bj* the machinaoions of the 
ambitious tneo who had then the upper hand, and panly by 
reason of tbe king's own irregular acts ; and the chariot of the 
stale proceeded once more along the beaten tracks, duly 
Bubjected to constitutional control. 

The position of Mr. Pitt, on accepting office, was one of 
peculiar dtiStultj-. He had to contend almost m,. pins &» 
single-handed against an overwiielraiDg majority aa mm i t iMnim. 
of the House of CommODs, marshalled by Fok, North, 
Sheridan, and other able politictans, who were indefatigable in 
their endeavours to effect his overthrow. But he resoluiely 
determined to maintain his ground as the king's minister, and 
to abstain from a dissolution of parliament, tbou^ this was 
repeatedly urged upon him by his Majesty, until he could be 
satisfied that there was a decided reaction in the country in 
his favour, indications of the commencement of which began 
to be speedily manifested. He therefore boldly continued the 
struggle from December 22 to March 24, notwithstanding 
reiterated votes of w'ant of confidence and every hindrance 
(short of an actual refusing of the supplies) that the ingenuity 
of his opponents could devise. 

The private letters of the king to Mr. Pitt, at this period, 
show us the light in which his Majesty regarded ^j^^ vmg'i 
the conduct of the House of Commons towards tttviofha 
the minister of his choice. Writing to Mr. Pitt °'""'^- 
shortly before the dissolution of parliament, the king says, "he 
[Mr. Pitt] will ever be able to reflect with satisfaction that, 
in having supported me, he has saved the constitution, the 
most perfect of human formation."' And, on another occa- 
sion, the king refers to his own course as " calculated to pre- 
vent one branch of the legislature from annihilating the other 
two, and seizing also the executive power," ' In fact, in Mr, 
Pitt, George III. found a minister after his own heart, of hijih 
ability, unswerving integrity, and firmness of purpose. Ncvcr- 

But Gcoi^e IIL wetii beyond ibis, ia leLaioing In uffiu* ■ minivlry wfaxx 
measures he was Ihwarting. The {ixt that the t^juiltn' ulliiii«laJ)> t/tiifiUul 
the views of the tmeniica should not blind ili< tluAtnl to tlw IrtM Ma- 
!,titulioiial objecliotti W lie lovereign's comlutt.— /M/Br,] 

' Tomline'i LiftofPiU, 1. (, p. jai. 

« Jh. p. »93- 
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theless, the king never surrendered, even to his favourite 
minister, the unrestricted exercise of the prerogative, but him- 
self shaped the general policy of his governiiienl, and person- 
ally influenced the distribution of patronage, both in Church 
and State.' 

After the death of Mr. Pitt, in 1806, the king was obliged to 
f™ and Gun. acccpt an administration taken chiefly from the 
viUo ministry. Whig party, ia whom he had no confidence. The 
ministry of "All the Talents," under the presidency of Lord 
Grenville and Mr. Fox, was forced, by political considerations, 
upon him. Before the arrangements were completed, a diffi- 
culty arose on a point of prerogative. During the negotiations, 
" Lord Grenville proposed to his Majesty some changes in the 
administration of the army ; by which the question was raised 
whether the army should be under the immediate control of 
Coniroi of ihc *^^ crown, through the commander-in-chief, or be 
tmy by subject to the supervision of ministers. The king 

mmisiers. ^^ ^^^^^ Contended that the management of the 

army rested with the crown alone ; and that he could not per- 
mit his ministers to interfere with it, beyond the levying of the 
troops, their pay and clothing. Lord Grenville was startled at 
such a doctrine, which he conceived to be entirely unconstitu- 
tional, and to which he would have refused to submit. For 
some time it was believed that the pending ministerial arrange- 
ments would be broken off; but on the following day Lord 
Grenville presented a minute to his Majesty, stating that no 
changes in the management of the army should be effected 
without his Majesty's approbation," With this proviso the 
king assented to the ministerial claims; and thus the sole 
remaining branch of the public service, heretofore considered 
as to a certain extent exempted from such interference, was 
brought under ministerial controL* 

Lord Grenville's ministry was of very brief duration. The 
death of Mr. Fox, which speedily followed that of his great 

' May's J/ii/. v. r, pp. 75, 85. 

' /b. p. 87, quoting Ann. Rig. 1806, p. 26 \ Lewis, Admin, p. 287. 
[The inference that Mr. Todd draws liere is hardly accurate. There can 
be no doubt that Geoige III., for the first thirty years of hia reign, 
chtimed and cjicrdsed an irresponsible authority over the management 
and patronage of the aimy 1 and an an^ngement, which setlled that no 
changes should be introduceii into its management without his Majesty's 
approbation, virtually conceded the claim which the king made. — Ediler.\ 
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rival, led to several changes in the cabinet, and the following 
year a difficulty occurred between the king and his 
ministry, which led to their dismissal.' Set^in ihe 

The point at issue arose out of an attempt on ifipaandhis 
the part of ministers to induce the king to agree 
to a Bill to remove certain disabilities under which Roman 
Catholics were lying. But the king resisted the proposal, and 
ministers withdrew their Billt Whereupon the king demanded 
of them a pledge that they would not again propose any 
similar measure. This they refused to give, and were accord- 
ingly dismissed from office.' This question will hereafter 
engage our attention, when the relations between a constitu- 
tional sovereign and his responsible advisers are discussed. 
Meanwhile it is worthy of remark, that May, in reviewing 
this transaction, condemns alike the conduct of ministers in 
their hasty and unauthorized minute, and the conduct of the 
king in endeavouring to exact a pledge from his cabinet 
that they would never again obtrude their advice upon him 
in regard to the Roman Catholic claims. He also distinctly 
asserts that the incoming ministers were responsible for the 
conduct of the king concerning the pledge, as though they 
had themselves advised it' 

From this time until the close of the reign of George III. 
no fiirther question arose which affects the history pj,5on„i 
of ministerial responsibility. The king's " own inHucncc of 
power, confided to the Tory ministers who were ^^'^° 
henceforth admitted to his councils, was supreme. Though 
there was still a party of ' the king's friends,' his Majesty 
agreed too well with his ministers, in principles and policy, to 
require the aid of irresponsible advisers." ' The personal 
influence of the king was, indeed, very considerable throughout 
the whole of his reign, and was a great source of strength to 
such ministers as enjoyed his favour. It was, on the contrary, 

' /fam. D. March 26, 1S07. ' l^ational Rrti. v. 14, p. 388. 

' May, Const. Hill. v. I, pp. 96, 97. [May's words are, "No con- 
stitutional writer would now be found to dereiui tlie pledge itself, or to 
maintain that the ministers who accepted office in consequence of the 
refusal of that pledge had not taken upon themselves the same re&potlsibility 
as if tbej ha.d advised it" But this was not the view of the incoming 
mioisters. Mr. Perceval declared that the king ^ad acted without advice, 
^Edilor.\ 

' lb. p. 98. 
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a continual cause of difficulty to ministers who were so un- 
fortunate as to incur his disapprobation.' 

In reviewing tlie history of this reign, we cannot fail to 
Sirmph of notice the ease with which the successive adniinistra- 
iriniiierain tions who held office were able to control the 
iwraraeai. House of Commons, and to carry on the govern- 
ment in connection therewith. This was mainly attributable, 
no doubt, to the number of seats in that house which were 
virtually in the nomination of the crown, or in the hands of the 
leading aristocratic families, from amongst whom the members 
of the cabinet were, at that tinae, exclusively chosen. 

The great governing famiUes of England have always been 
divided in their political opmions. Had they 
ihig™? " been of one mind, their influence would have been 
^ha' irresistible. As it was, the Whigs and Tories were 
continually struggling for the mastery. Sometimes 
the heart of the nation would incline to favour the traditions 
of the monarchy, embodied in the Tory creed ; again, the ideas 
of progress which were the battle-cry of the Whigs would be 
in the ascendant. George Ilf., as we have seen, was strongly 
biassed on behalf of the Tory party ; and no wonder ; for the 
" great Tory peers and patrons of boroughs, who, by their 
infl,uence in counties and their direct power of nomination, 
commanded the votes of a large section of the House of 
Commons, were willing, in general, to support any ministry 
which the king appointed, and to permit all the influence of 
the crown to be exercised in its favour, provided that their 
own personal wishes respecting the distribution of patronage 
received due attention. They contented themselves, as 
pohticians, with a barter of power for patronage; they gave 
the former and received the latter. The great Whig lords, 
however, made a harder bargain with the crown. They insisted 
upon selecting the king's ministers before they consented to 
support ihera. They required that an administration should 
be formed of members of their own party, whose names should 
be proposed by their own leaders." ' 

Between the oligarchies of the two great parties, says Sir 
G. C. Lewis, " there was this great difference that, whereas the 

■ 3. PP- 2^3- 238. 
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Tories submitted themselves absolutely to the will of the king, 
the Whigs gave him only a conditional support ; they insisted 
on his government acting upon thi;ir political principles, and 
being formed of persons who would carry those principles into 
effect, though they might be unpalatable to the crown." The 
king "chafed at the oligarchy of the Whig houses, because the 
Whigs put a bit in his mouth ; whereas the Tory party was a 
quiet beast of burden, which he could ride or drive as he 
pleased. The real contest in those days was, not between 
aristocracy and democracy, but between aristocracy and 
monarchy." The plan of letorm advocated hy Mr. 
Pitt, in 1780, was mainly directed to emancipate pJalio"" 
parliament from the influence of the crown, exer- pyiiamemaiy 
cised through the nomination boroughs, and 10 
prevent the king from bartering patronage for seats. He 
sought thus to diminish the influence of the crown, which, in 
the words of Dunning's famous resolution of April 6, 1780, 
"had increased, is increasing, and ought to be diminished." 
But ere long this desirable object was attained by other means. 
The labours of Edmund Burke in the cause of economic 
reform, the abolition of sinecure offices, and the reduction of 
the pension list within reasonable limits, sufficed to curtail the 
excessive and unwarrantable abuse of crown patronage. For 
this reason, principally, Mr, Pitt refrained from any further 
advocacy of parliamentary reform. When the question was 
revived by Lord John Russell, after the Peace, and made a 
ministerial question by the Grey administration, it had entirely 
changed its aspect. "The influence of the crown was no 
longer formidable; and the measure of 1831 was aimed at the 
diminution of the power of the aristocratic proprietors of close 
boroughs, by the same means which Pitt proposed to employ 
to diminish the power of the crown."' 

George IV., when Prince of Wales, had been the bosom 
friend of Fox and Sheridan, and it was supposed chirsccmf 
that upon his accession to the throne he would G'oretiv. 
promote the Whigs to place and power. But when, in 1811, 
during the incapacity of his father, he became prince regent, 
he evinced a remarkable and increasing indifference to the 
principles and persons of the Whig leaders. After the death 
of the old king — on January 29, iSao — he made no change in 
' Lewis, AdmiuU. pp. 91-99. 
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hii polic}', but continaed to repose amftdtacx in the minister 
of whom h» father had approved. So that, during tbe whole 
of hi» fei(in ( 1810-1830), the ToricB maintained their ascendenqr 
in the cabinL-t and in the legislature, indifferent to the exer- 
ciw 0! fxtlitical power, and chiefly concerned in gratifying his 
la«tc for ()Omp and luxury, George IV. rarely attempted to 
interfere with hi» miniNtcrii, except in matters personally affecting 
hiriiKir, or ttomc of the royal family, when he could be very 
rcnolutu and determined.' So far as general politics were con- 
cerned, he umially acquiesced in the views of his constitutional 
adviwrii, and co-operated with them in their measures for the 
puhlir. aoot]. In fact, he appears to have taken a lively 
inierctt in the progrena of state affairs, judging from the active 
correipondeoce he kept up with his ministers.' From defects 
of perionitl character, the regal influence of George IV. was 
limited lo the strict exercise of the prerogative ; and his per- 
lonnl influence was so small, that it was even difficult for his 
miniiitent to bear the weight of his unpopularity, and to uphold 
the reipcct due to the crown, when it encircled the head of 
BUch nn unworthy sovereign." On one point of public policy, 
however, he attempted to make a stand, in behalf of his own 
lense of right, namely, upon the question of further concession 
to the Roman Catholic claims, but ministers were firm, and 
obliged him to give way. For George IV. had not his father's 
ipirit, and could not persevere in opposing an act which he 
I nevertheless considered to be contrary to the coronation oath, 
[ ind a dereliction of his duty as a Protestant king, 

Tho domestic relations of George IV. were, it is well known, 
extremely unhappy; and they led, in 1820, to 
serious difficulties between the king and his 
ministers, which threatened to terminate in an 
fdpen rupture, a catastrophe which was only averted by the 
f JMtience and good sense of ministers themselves. Some 
L account of these events will aftord a valuable illustration of the 
[ niuiitorial s/iiftn during this reign. The queen having, when 
t Princcia of Wales, disgraced herself by levity of conduct, and 

' CnnnibcU'i C***.-, V. 7, pp. 345, 345. See ItWn. Dei/. 3rd ier, v. 4. 
|m,U5, whIv. 6, )i. m. 

■ • Sm Sl«nltlon'» C*w«n»f «■■/ *it T'iar^i, p|>. 416, 437, 445 ; IIW/h. 
|< fimh Jnl Mt. AMiwv. 

I * Lcwiis J-imimi, p. ^3^. 
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exposed herself to the charge of adulterous practices, the 
king desired the premier to prepare, without delay, a bill of 
divorce against her. He also determined if possible to proceed 
against his unhappy consort for high treason. The cabinet, how- 
ever, were not in favour of such severe measures. In a minute 
dated February lo, 1820, ministers comrannicated to the king 
their opinion, individually as well as collectively, that a pro- 
ceeding against the queea for high treason was out of the 
question; and that to attempt to procure a divorce might 
seriously prejudice the interests of the crown and of the 
monarchy, inasmuch as, bearing in mind the king's own con- 
duct, it would be impossible to establish a case sufficient to 
justify the grant of a divorce by Act of Parliament. They 
agreed, however, to propose certain measures to prevent per- 
sonal annoyance to his Majesty by the return of the queen to 
England, and were willing to justify the king in omitting her 
name from the Liturgy, and refusing to allow her to be 
crowned The king replied to this memorandum at consider- 
able length, reiterating his objections. On February T4, the 
cabinet re-stated to the king their unanimous opinion that, 
whatever other measures they might agree to propose, they 
could not recommend the introduction of a Bill of Divorce. 
Tlie king was angry, and perenaptoriiy reiterated his com- 
mands. Whereupon his ministers, finding expostulation fruit- 
less, threatened to resign. No other men could be found to 
take their place, on condition of performing what they had 
refused to do ; accordingly the king, sorely against his will, 
yielded, being " ready, for the sake of decorum and the public 
interest, to make this great and this painful sacrifice of his 
personal feelings." ^ 

A few weeks afterwards we learn, through a private letter 
from Lord Chancellor Eldon to his daughter, that the king 
" has been pretty we!l disposed to part with us all, because we 
would not make additions to his revenue," * Upon these 
transactions a recent historian justly remarks, " These minor 
troubles have a happy capacity for adjustment in a constitu- 
tional monarchy, when responsible ministers possess the 

' See the correspondence between Ihe king and his ministers on this 
Bubject in Yonge, Life of Ld. Livirpeel, v. 3, cc. xiiv., x«v. ; Lewis, 
Adminis. pp. 356-411; toitoii. Life of Melbaumi, v. I, p. 14;. 

' Twiss, Lije of Eldon, v. a, p. 362. 
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requisite degree of firmness." ' The Idng wzs w^ swaie that 
he could not ask his advisers to advocate any measures afect- 
ing himself individuaHj, but such as they couid properly 
submit for the sanction ot pariiam^it, upon their own personal 
responsibility ; and that, had he taken upon himseifi in such 
circumstances, to dismiss his ministry for refusine; to be sut> 
servient to his wishes^ he woiiid have found it difficult, if not 
impossible, to induce any one to take their places, and ssstune 
the responsibility of his acL Notwithstanding the criminatory 
evidence obtained against the princess in [S06, and again in 
1819, ministers determined to take no active measures against 
her onless she should obtrude herself upon public notice by 
demanding to be regarded as Queen of England. She impru- 
dently decided upon this course, and in the summer of 1820 
left the continent, where she had been residing for several 
years, and made her appearance in London, for the parpose of 
prosecmiDg her claims. On the day of her arrival in London, 
a message Irom the king was presented to both Houses, cotn- 
municaiing certain prapers lespecting the conduct of her 
Majesty since her departure from the kingdom, and recom- 
mending them to the immediate and serious attention of parlia- 
ment. In the House of Lords, on the motion of Lord 
Jjverpoo! (the prime minister), these papers were referred to a 
committee of secrecy, upon whose report a Bill of Pains and 
Penalties for the degradation of the queen, and for her divorce 
from her husband, was introduced by hia lordship. After 
evidence taken at the bar, the second reading of this Bill was 
carried by a majority of 28. In committee a motion was made 
to ex])unge the divorce clause, which, though unsuccessful, 
was Biipiiotled by ail the ministers present, nine in number. 
Jfy this proceeding they preserved their consistency, and main- 
tinned iheir independence of the personal influence of the 
king.' On November to, the third reading of the Bill was 
curried by a majority of nine only; whereupon Lord Liverpool 
Himiiuticeil that the measure would be abandoned In the 



dwircil to eipuiige ihe divorce clBU»e, because Ihcy saw thai it would be 
Imptnclf»b1e \o cnrrjr the Bill while It remained put of il. Thdr policy 
III llik reii|Mjcl turned on mientioni of expediencjf, and was ceilainly not 
»<d by cimnlstenejf.— Arfl'ft*.] 
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State of excitement which prevailed throughout the country on 
the question, and the feeling which existed against the king, 
the attempt to carry the Bill through the House of Commons, 
after such a close division in the Lords, would have been most 
disastrous, and would probably ha.ve resulted in the overthrow 
of the administration, whose popularity had been already 
diminished by the degree of assistance they had rendered to 
the king on this occasion. 

The reign of William IV. has been rendered memorable by 
the passing of the Reform Bill j a measure to ,g ^,j 
which the king was at first opposed, but which was wLiiiflm iv. 
ultimately carried through parliament with a high »"d ih= 
hand by his own personal exertions. Impressed ^''™ ^'"* 
with the necessity of Reform, to save the country from revolu- 
tion, and to avert the perils anticipated by the defeat of the 
Bill in the House of Lords, the ministry extorted from the 
king a pledge to create a sufficient number of peers to turn 
the scale in favour of Reform ; but a dread of the consequences 
of such an arbitrary proceeding induced the king, with the 
knowledge and consent of his ministers, to cause a circular 
letter to be addressed to the Opposition peers, urging upon 
them to drop all further resistance to the Bill, so that it 
might pass without delay, and as nearly as possible without 
alteration.^ 

The Reform Bill became law, through the active interposi- 
tion of the crown, and with the reluctant assent of Eirtcis of ih= 
the House of Lords. It has effected an important Refo™ Hiti. 
revolution in the English political system. Professedly based 
upon a " careful adherence to the acknowledged principles 
of the constitution, by which the prerogatives of the crown, the 
authority of both Houses of Parliament, and the rights and 
liberties of the people, are equally secured," " it has contributed, 
in its consequences, to increase the power of the House of 
Commons, not only by lessening the aristocratic influence of 
the proprietors of close boroughs, but also by diminishing the 
strength of the crown in that assembly. Two years after its 
passage, the prerogatives of the crown were again called 
into activity, in a manner which seemed to revive the political 



' Koebucli's Hist, of the fVhi^ Mimstry, v. 1. pp. 331, 334. 
* The king's speech at the opening of Parliament, in June, 
e Lord Russell's comments thereon, in his £ii£; Coast, p. 52. 
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history of 1784. Lord Grey's government had lost the confi- 
dence of the king. The retirement of several members of 
the cabinet on the question of the appropriation of the 
surplus revenues of the Church of Ireland excited the appre- 
hension of the king as to the safety of the Irish Church, 
and, without consulting his tninisters, he gave public expres- 
sion to his alarm, in repljring to an address of the prelates 
and clergy of Ireland. " The ministry, enfeebled by the 
loss of their colleagues, by disunion and other embarrass- 
ments, soon afterwards resigned ; notwithstanding that they 
continued to command a large majority in the House of 
Commons, They were succeeded by Lord Melbourne's 
administration, which differed little in material politics and 
parliamentary strength. But this administration was distasieRil 
to the king, who had meantime become a convert to the 
political opinions of the Opposition." ' 

Taking advantage of the removal of Lord Althorp from the 
leadership of the House of Commons, and from 
hiL'rni^tm the office of Chancellor of the Exchequer, owing 
by William IV. to his accession to a peerage by the death of his 
" ' "' father, the king suddenly dismissed his ministers, 

and consulted the Duke of Wellington upon the formation of a 
government from the Tory party, who were in a decided 
minority in the House of Commons. The propriety of this 
act has been questioned by May, for the reason that " all the 
usual grounds for dismissing a ministry were wandng. There 
was no immediate difference of opinion between them and the 
king upon any measure or question of public policy; there 
was no disunion among themselves, nor were there any indica- 
tions that they had lost the confidence of parliament. But the 
accidental removal of a single minister — not necessarily even 
from the government, but only from one house of parliament 
to the other — was made the occasion for dismissing the entire 
administration. It is true that the king viewed wiih appre- 
hension the policy of his ministers in regard to the Irish 
Church ; but his assent was not then required to any specific 
measure of which he disapproved, nor was this ground assigned 
for their dismissal. The right of the king to dismiss his 
ministers was unquestionable; but constitutional usage has 
prescribed certain conditions under which this right should be 
' May, CoHsl. Hiit. v. I, p, 120. 
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exercised. It should be exercised solely in the interests (. 
the state, and on grounds which can be justified to pailiament 
—to whom, as well as to the king, the ministers are respon- 
sible. But here it was not directly alleged that the ministers 
had lost the confidence of the king : and so little could it 
be affirmed that they had lost the confidence of parliament 
that an immediate dissolution was counselled by the new 
administration. The act of the king bore too much the im- 
press of his personal will and too little of those reasons of 
state policy by which it should have been prompted ; but 
its impolicy was so signal as to thro%v into the shade its uncon- 
stitutional character." ' 

The Duke of Wellington advised that the formation of the 
new administration should be entrusted to Sir ^;„:^^j ^f 
Robert Peel ; and, as that statesman was abroad s^r r. Peel, 
at the time, he himself accepted the office of first ™ '^^ 
Lord of the Treasury, together with the seals of office as 
Secretary of State, which, there being no other secretary, con- 
stituted his grace Secretary for the Home, Foteigo, and 
Colonial Departments. 

Upon the arrival of Sir R. Peel, he immediately waited upon 
the king, and accepted the proffered charge. And " so com- 
pletely had the theory of ministerial responsibility been now 
established that, though Sir R. Peel was out of the realm when 
the late ministers were dismissed- — though he could have had 
no cognisance of the causes which induced the king to dismiss 
them^though the Duke of Wellington had been invested with 
the sole government of the country without his knowledge, 
he yet boldly avowed that, by accepting office after these 
events, he became consiitutionally responsible for them all, as 
if he had himself advised them.'' He did not attempt, like the 
ministers of 1807, to absolve himself from censure for the acts 
of the crown, and at the same time to denounce the criticism 
of parliament, as an arraignment of the personal conduct of 
the king, but manfully accepted the full responsibility which 
had devolved upon him.' 

A dissolution of parliament was at once determined upon; 

' May, Canst. Hist. v. I, pp. 122, 123 ; and see Trevelyan, lifi aj 
' Macaulay, v. 2, p. 54. 

' Hans. D. 3rd sei. v. 26, pp. 216, 223. 
' May, V. 1, p. 125 
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its result proved, upon the whole, unfavourable to Sir R. Peel, 
for, although his own supporters were largely increased, yet 
a majority against his ministry was returned. For a while 
he endeavoured, with great tact and consummate ability, to 
carry on the government, but he was confronted at every turn 
by a hostile and enraged majority in tlie House of Commons, 
and, after several discomfitures, was defeated on a resolution 
affirming that no measure on the subject of tithes in Ireland 
could be satisfactory that did not provide for the appropriation 
of the surplus revenues of the Irish Church. He then resigned, 
Reniared by ^"'^ Lord Melbourne's administration, with some 
the old Whig alterations, was reinstated. But it is remarkable 
mmistry. jj^^^ jj^^ appropriation of Irish Church property to 

other uses, which was a favourite project of the Whigs at this 
time, and the immediate occasion of the change of ministry, 
was afterwards abandoned, and the resolution of the House of 
Commons, upon which Sir Robert Peel resigned, remained a 
dead letter on the Commons' Journals. 

The failure of the efforts of William IV. in favour of the 
Tory parly was complete, and it affords an instructive illustra- 
tion of the effects of the Reform Act, in diminishing the 
ascendant influence of the crown. In George III.'s time the 
dismissal of a ministry by the king, and the transfer of his 
confidence to their opponents— followed by an appeal to the 
country — would certainly have secured a majority for the new 
ministers. Such had been the effect of the dissolutions in 
1784 and 1807. But the failure of this attempt to convert 
Waning parhatiient from one poUcy to another by royal 

Boihorityof prerogative and influence proved that, with the 
s qrawn. abohtiou of the nomination boroughs, and the 
extension of the franchise, the House of Commons had emanci- 
pated itself from the control of the crown; and "that the 
opinion of the people must now be changed before ministers 
can reckon upon a conversion of the parliament"^ 

Lord Melbourne's ministry continued in office during the 
Reign of Queen rest of the king's reign ; and, on the accession of the 
VL.oria. present queen, in 1837, she confirmed them in 

their places, and gave them her entire confidence. In 1839, 
however, they were obliged to resign office, on account of 
their inability to carry on the government with success. Sir 
' Miy, V. 1, p. 127; see also Ed. A'ev. v. 115, p. ail. 
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Robert Peel was then charged with the fonnatlon of a new 
ministry. Acting upon the advice of I^rd Melbourne, her 
Majesty was induced, on this occasion, to insist upon retaining 
the ladies of her household, notwithstanding the change of 
ministry. This decision of the queen compelled Sir Robert 
Peel to rflinquish the task entrusted to him, and the Mel- 
bourne administration were reinstated. But, being defeated 
upon a vote of want of confidence in the House of Commons 
in 1841, they again resigned, when Sir R, Peel was sent for, 
and fully empowered to make such alterations as he thought 
fit in the composition of the royal household. 

" From this time," says May, " no question has arisen con- 
cerning the exercise of the prerogatives or influence of the 
crown which calls for notice. Both have beer exercised 
wisely, justly, and in the true spirit of 1 
Ministers enjoying the confidence of parliament hav 
claimed in vain the confidence of the crown. Their n 
have not been thwarted by secret influence and irresponsible 
advice. Their policy has been directed by parliament and 
public opinion, and not by the wUi of the sovereign, or the 
intrigues of the court Vast as is the power of the crown, it 
has been exercised through the present reign by the advice 
of responsible ministers, in a constitutional manner, and for 
legitimate objects. It has been held in trust, as it were, lor 
the benefit of the people. Hence it has ceased to excite 
either the jealousy of rival parties or popular discontents.'" 

' May, CbhsI. Hist. v. i, p. 135. For the origin of the terms " Con- 
lerrative" (which has been erroneously attributed to Sir R. Peel) and 
"Liberal," by which the rival political parties are now designated, instead 
of being styled Whi^ and Tories, as of yore, see Spttchu, etc., of Edward, 
Lard Lyltati, eilited by his son, v. r, p. Lutix. 



PART II. 

THE PREROGATIVES OF THE CROWN. 
CHAPTER I. 

THE FUNCTIONS OF THE SOVEREIGN. 

The supreme executive authority of the state in all matters, 
Supre^iiSY a — *^i**' ^^^ military, together with jurisdiction and 
ihc Bovtreigo, supremacy over aLi causes and persons ecclesiastical 
in the realm, belongs to the sovereign "^ of the British Empire, 
by virtue of his kingly office ; for he is the fountain of all state 
authority, dignity, and honour, and the source of all political 
jurisdiction therein. He is also the head of the Imperial 
Legislature, and a component part of every local legislature 
throughout his dominions. In all that concerns the outward 
life of the empire, and its relations with other countries or 
provinces, the sovereign is the visible representative of the 
state. It is his especial prerogative to declare war and to 
make peace, and also to contract alliances with foreign 
nations. 

Pre-eminence, perfection, and perpetuity are acknowledged 
Perpfiuiiyoi attributes of the crown of England in its political 
iheWngiy Capacity. The crown is hereditary, but in the eye 
office, ^j. ji^^ j^^ „ ^^ king never dies." The decease of 

a reigning monarch is usually termed his demise ; which 
signifies that, in consequence of the disunion of the king's 
natural body from his body-poUtic, the kingdom is transferred 

' [Mr, Todd uses the word "sovereign" throughout this work in its 
popular sense os synonymous wilh king. The sovereignty of tlie British 
empire, however, strictly speaking, is not vested in the crown, hut in the 
crown, the lords, and the Ijody of electors who chouse the House of 
Commons.— i'fl'tfor.l 
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or demised to his successor, and so tlie royal dignity remains 
perpetual,' 

Succession to the crown of England has always been here- 
ditary;* but evea this right is held subjei;t to siici!...iuii lu 
limitation and control by the.lugll coyrt of ^wrlia- 'h"***"' 
ment. Formerly the crown went to the next heTr; but since 
the Act of Settlement the inheritance is conditional, being 
limited to heirs of the body of the Princess Sophia of Hanover, 
being Protestant members of the Church of England, and 
married only to Protestants,^ 

After their accession to the throne, the sovereigns of 
England are consecrated to their high office in the 
solemnity of a royal coronation at Westminster 
Abbey. This-riteTs' performed by the Archbishop of Cantcr- 
"buryTasslsled by other prelates of (he English Church, m ih« 
presence of the nobiliiy.' A forma! coronation is not necessary 
to the perfection of the king's title Co the throne ; ° but by this 
solemn act the Divine sanction is imparted to the EngUsh 
monarchy, and the whole fabric of our political and social 
order is strengthened and confirmed ; ° and by the oath taken 
at their coioaation the sovereigns of the United King<)om 
acknowledge the supremacy of parliament, and their obliga- 
tions to govern according to the laws and customs of the 

From the supreme dignity and pre-eminence of the crown, 
it naturally follows that the king is personally amenable 

* Broom's L^g. Mai. 4th ed. pp. 48, 5,1. 

* [Mr. Todd staler this loo broadly. [I «a> Dol Imc, in the Mrict ■COM 



of the words, in Saxon lima. And th* lieiediUiT p(indpl« m 
ootlw accosico of Henry VIL, and aill CQore diUiocdy ajW tb« rrvuuuon 
of 16S8. Williasi 111., afiec the death of Muy, <ru KJOtf o( eo^liod. 
Bat he wai king bf nnne of the cfaoioe of paitismcBi, aaA not V) tohwit— e* 
— f^i&r.) 

■ M A t} mn. ni. c I ; tfa^lio'f Av Cmml, v. >, p. {7. 

• See StobU, C*Kt. HiM. t. 1, p. 144, Vm at eatnoMi liHtf, m* 
Cki^tm « Cfnmmlum (XjooL iSjS), en. (Km (ho U. tUtimiM* 
obMTOiMMf, HaM. D. V, m, p- IMS i "• '97< P- 7<-l Tb* lOlMoM 
n«a hf the %xm iJSgtn of Oe eton to Odth III, <m fW* VoUt, w« 
YflOEe, £^ ^Id. Umrfml. r. 1, p. 44 ; Sx ». f «tl'* '4M1M, //««/. P. 
r. If*, r- 734 ; >■' l'0«d DcA/( ». *. 197, e. 14. f n« Ike cnmM 
famof AeK«a*ipi'*MAKs(W/V-<^-^*'17'f'l7' 

■ See BifdMl. £«. OnC fip. « «». 
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to no earthly tribunal whatsoever, because all tribunals in the 
Pmonai iire- realm are presumed to derive their authorily from 
spunaLbiii^ uf him, and none are empowered to exercise authori^ 
e sovereign. orToiTsdictTon oVct hltti. The royal person, more- 
over, is by law "sacred and inviolable, and the sovereign is 
personally irresponsible for all acts of government' 

But, while the power of the sovereign is supreme in point 
HLfi sabjeciiun o{ jurisdiction, it is neither absolute nor unlimited 
loLhtiaw. in extent; for it is a maxim of the common law 
that, although the king is und« no man, yet beisin subjection 
to Cod ana the law, for the law makesjhejcing.^ An^TRon^ 
the monarch is not personally responsible to any human 
tribunal for the exercise of the functions of royalty, yet these 
functions appertain to him in his political capacity, are 
regulated by law or by constitutional precept, and must be 
discharged for the public welfare, and not merely to gratify 
his personal inclinations. For the king is bound to govern 
his people, not according to his arbitrary will, but according 
to law.^ "The law," in fart, " is the only rule and measure 
of the power of the crown, and of the obedience of the 
people;"* and "the body politic is reared upon the basis, 
that the law is above the head of the slate, and not the head 
of the state above the law." ° The maxim that " the king can 
do no wrong," while it sounds like a moral paradox, is, in 
fact, but the form of expressing a great constitutional principle, 
that no mismanagement in government is imputable to the 
sovereign personally; whilst, on the other hand, it is equally " 
true that no wrong can be done to the people for which the 
constitution does not provide a remedy.* These seeming 
anomalies are reconciled by the fundamental doctrine that 

' Broom's Leg. Max. 41I1 ed. p. 54 ; Bowyer, Const, Law, pp. 134-140; 
AlkinEOn's Pafinian, p. 33. 

' Broom's Lig. Max. p. 48 ; Hallam, Cimsl. v. 3, p. 90. 

* Btoom, Canst, Law, p. 63. And see in De Lolme, bk, i. c. viii., Ihe 
manner in which the several pierogilires of the crown are limited and 
restrained fay Uw, and their exercise subjected to the general control of 

* Robert Walpole, on the impeachment of Dr. Sacheverell, Slale Trials, 
V. IS. P- i«S- 

' See Sniitli's Pari. Kcmemb. 1S61, pp, ig^-aoD. 

* See Amos, Ens- Const, in the Reijjn of Charles II. pp. il-ig ; Cox, 
£«?■. Govt. p. 416 ; Case of Viscount Canterbury v. the Atty. Genl. i 
Phillips, 306. 



THE FUNCTIONS OF THE SOVEREIGN. 

the king can perform no act of government of himself, but 
that all acts of the crown must be presumed to have been 
done by some minister responsible, to parliament. Tliis 
principlerBow soTveir understood, was not recognized in its 
entirety until a comparatively recent period : for, while it is 
a necessary corollary from the principles of government estab- 
lished by tlie revolution of 1688, we find it first insisted upon, 
without excepiion or qualification, in the reign of Queen Anne,^ 
During the earlier part of the reign of George HI, the 
doctrine of ministerml responsibiUCy continued in an unsettled 
state. Thus, iri" 1770, we find Dr. Johnson, who was a pro- 
fessed Tory, arguing that "a prince of ability might and should 
be the directing soul and spirit of his own administration — in 
short, his own minister, and not the mere head of a party ; 
and then, and not till then, would the royal dignity be sincerely 
respected."" This passage seems to claim for the king that 
he should govern as well as reign. In Russell's Memorials 
of Fox, under the date of 177 1, it is stated that about this 
time Lord George Germaine asserted in the House of Commons 
" that the king was his own minister, which Charles Fox 
took up admirably, lamenting that his Majesty was his own 
unadvised minister,"^ But, as we have already pointed out, 
the Whigs and Tories at this time differed radically in their 
ideas upon this subject, and neither party held what is now 
considered to be sound doctrine upon it. The Whigs arro- 
gated to themselves the right of nominating all the 
king's ministers, not excepting the prime minister ; of '™"^c """ 
whilst the Tories, going to the other extreme, p"^j:ip'"of 
claimed for the king, on his own personal respon- 
sibiUty, the right to select all the persons who should govern 

' The Earl of Rochester, in the House of Lords, in 1711, protested 
against the doctrine "that the queen was to unswet for everything,' wheteas 
" according In the fundamental cunstitntion of this kingdom, tile ministers 
are accountable for all" {Pari. Nisi. v. S, p. 972; Hearn, Govt, of Eng. 
p. 135)1 A similai statement was made by the Duke of Argyle in the 
House of Lords, in 1739 {Part. Hist. v. 10, 1138). And in a debate in 
the House of Commons, on February 13, 1741, Sir John Barnard thus 
expressed himself: "The king may, it is true, exercise some of (he 
prerogatives of the crown without asking the advice of any minister ; but 
if he does make a wrong use of any of his prerogatives, his ministers 
must answer for il, if ihey conliime to be his rmnislers (/i. v. li, p, 1268 ; 
and see Jb. v. 12, p. 560). 

' Buswell'syoAjiJOH, Vi 3, p. 131. ' Russell's Fox, v. I, p. 203. 
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the state^ With these discordant ideas and rival claims, 
which ate now admitted by all parties to be equally untenable, 
it is no wonder that the true principles of government should 
have been so frequently disregarded on every side. Ere long, 
however, they were amply vindicated. During the memorable 
debates of 1807, when tbe king dismissed his ministers 
because they refused to sign a pledge which he had no right 
to exact of them, more intelligent and enlightened opinions 
as to the relative position of the king and his ministers were 
expressed by all the leading statesmen in parliament, of every 
creed. On this occasion we find it distinctly enunciated as 
incontrovenible maxims: " i. That the king has no power. 
The king and '^J' ^^^ Constitution, to do any public act of govern- 
the constLiu- mcnt. Cither in his executive or legislative capacity, 
"™- b ut th roughJtjg ' medium of s ome minister, who is 

held responsibleTor the acFj^. That the personal actions of 
the king, not b eing acts of go vglDlBgnt, are_flQL.j;nder the 
cognisance ^f-Kwi"'' TKisisnow universally accepteJT as 
sound d6etTma-__— , 

It has always been acknowledged, however, with more or 
. , . less distinctness, that the king's ministers were 
rJmnLHiiiy answerable for all acts of government that could in 
*" " ed ^^y '"^y ^^ traced to their advice or co-operation. 
ncoBTuz . -gjjjjgj. (jy parliamentary censure, or impeachment, 
or by ordinary process of law, unworthy ministers have, from a 
very early period, been called to account for complicity in acts 
of misgovernmenL But this mode of redress was invariably 
doubtful and uncertain. In the days when the collective 
responsibiUty of the administration for the acts of each indi- 
vidual minister formed no part of the theory of government, it 
was not easy to ascertain upon whom to affix the responsibility 
for any particular offence. So long as a minister of state 
retained the favour of his sovereign, it was difficult, if not im- 
possible, to convict him of misconduct, or make him amenable 
for misdeeds agreed upon in secret, and which were perhaps 
commanded by the king himself; so that opposition to a sus- 
pected favourite commonly took the shape of intrigues to 



' /1n/e, p. 66 ; and see Ei/. J^iv, 
Prerogatnie. 

• Ld. Selldtk, Pari. D. v. 9, p. 
2 * ■ ■ i and see Maley's William /I''. 



S, p. 46 ; Mr. Allen, 
381 i and Mr. Adam, /i. \ 
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displace him from power, c 
crowQ itself. 

As a pledge and security for the rightful e 
act of royal authority, it is required by the consti- 
tution thatjhejninisters of state for the time being ofmmisier's"' 
shall be held respoB«EJe-^»IpatEaMafirandtoihe fof acis of ihc 
jAW'of theland- fbr- ail pnbhc acts of the-croivn. 
This responsibility, moreover, is not merely for affairs of state 
which have been transacted by ministers in the name and on 
behalf of the crown, or by the king himself upon the advice of 
ministers, but it extends to measures that might jiossibly be 
known to have emanated directly from the sovereign. If, 
then, the sovereign command an unlawful act to be done, the 
offence of the instrument is not thereby indemnified; for 
though the king is not personally subject to the coercive power 
of the law, yet in many Cases his commands are under its 
directive power, which makes the act itself invalid if it be 
unlawful, and so renders the instrument of its execution 
obnoxious to punishment' And, if the rights of any subject 
should have been infringed by a wrongful act committed by 
command of the sovereign, the ordinary courts of justice will 
grant a remedy. 

The personal command of the king is no excuse for a wrong 
administration of power. Lord Danby was impeached for a 
letter which contained a postscript in the king's own hand, 
declaring that it had been written by his order. And, although 
the king is the fountain of justice, a commitment by his own 
direction has been held to be void, because there was no 

■uister responsible for it.' In a constitutional point of view, 
"liversal is the operation of this rule, that there is not a 
^^a.,,.it in the king's life, from his accession to his demise, 
during which there is not some one responsible to parliament 
for his public conduct ; and " there can be no exercise of the 
crown's authority for which it must not find some minister 
willing to make iiimself responsible." " " The king, being a 

' Hale, pp. 43, 4.^ 

* Russell, Sng. Const, p. 159. 
61S ; PoUock in Fort. Rev. N,S. 

' See Ld3. Eiskine and Holland's speeches, in Hma. D. v. 9, pp, 363, 

414 ; Mr. Adam's speech, lb. v. 16, p. 8 ■ • * • ; Sir H. Nicolaii, Proc. 

Privy Cou». V. 6, p. 200, and Grey's ParL Govt, new ed. p. 326, ti. The 

leiolntion of Queen Victoria In l>e5taw ihe hand of the Princess Louise 

VOL. I. G 
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body politique, cannot command but by matter of record." ' 
Therefore, whenever the royal sign-manual is used, it is neces- 
sary that it should be countersigned by a responsible minister, 
for the purpose of rendering it constitutionally valid and 
authoritative.' 

If a peer of the realm desires to avail himself of his privilege 
Public audi- of peerage to solicit an audience of the sovereign," 
ence muei he to make any representations on public affairs, it is 
^ughan necessary that he should apply for an interview 
through an officer of the royal household, or 
through the secretary of state for the Home Department' But 
the exercise of this privilege of the peerage should be limited 
by prudential considerations. One of these ought to be the 
utility of the course to be pursued ; and the propriety of avoid- 
ing anything calculated to embarrass the relations between the 
sovereign and his ministers.' And nojieet .should take advan- 
tage of an audience witb the sovereign -t» becQBJe the medium 
for presenting petitions or addresses-.fcom the people. Such 
documents can only J]e,siuta_bly presented through a secretary 
o£:state, "orat'a levije or public audienccf -ill _the-^rgsenceTlf 
theMng^ ministers. A secretary of state is the constitutional 
channel for conveying the royal reply to such addresses. Ail 
Conrnintiicaua lettcr^or reports on public affairs intended for 
vhh lortign the government of Great Britain must be addressed 
ihrouE'h^^'' tO' the king's minister, not to the sovereign per- 
nunmrn. soTiaTly ; that is to say, to the secretary of state lo 

whose department their subject-matter would probably belong." 

upon a British subjecl was not taken " without the advice of responsible 
ministers." Mr. Gladstone, Bam. D. v. 204, pp. 173, 370, 
' 3 Inst. (Coke), 186 ; Hearn, Cevt. of Eng. p. 94. 

* Park, Leclurei on the Degmat of the Const, p. 33 ; Lewis, in Hans. 
D, V. 165, p. i486. The sovereign's signature is first appended, after- 
wards that of the Secretary of State [Jf^/. Com: on J^6. Accounts, 1865, 
V. 10, Ev. 2085, 2185). 

' See Stubbs, Const. Hist. v. 3, p. 498. 

* Colchestei Diary, v. 3, pp. 603-614 ; Hans. D. v. 180, p. 340. See 
ITel/n. Dap. 3rd ser, v. 5, pp. SS7-5^. 564. S67i 578 ; lb. v. 8, pp. 16S, 
448. 

' !b. V. 7, p. 424 ; V. 8, p, 168. 

* Ld. John Russell, Hans. D. v. 130, p. igo. In iSlo, a violation of 
s rule was made the subject of pariiamenlary inquiry. Lord Chatham, 

being at the time a privy councillor and a cabinet minister, accepted the 
post of commander of liie expedition to the Scheldt. On his return to 
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The cons tit utisual-Gliaimel of approach to the pers.on of the 
stw prqj^-iY'g y'm pnng of a sec?etaryT)f'§ta teraiid Sixrciary of 
It IS through such aa"6IKcer that the royal pleasure ""■'• 
is communicated in regard to acts of government. Whenever 
the sovereign is temporarily absent from his usual places of 
residence, it is necessary that a secretary of state or other 
responsible minister should be in attendance upon him.' 

At every interview between the sovereign and the minister 
England, he presented to the king, at a private inletview, a nattttlive, 
diiwn up by hiiDself, of the cond;ic[ of the expedition, in which he 
crioiinated one of his colleagues in the ministry, and brought serious 
chaises agB.in5l an admiral who had been employed conjoitilly with himself 
it) the expedition. He did Ibis, unknown to any other cabinet minister, 
and requested [he king not to communicate the paper to any one, at least 
for a lime. The document remained in the king's possession for nearly 
a month, when Lord Chalham asked to have it returned to him, in order 
thai he miyiit make some alterations in it. Upon receipt of the paper, 
Lord Chatham expnnged a paragraph therein, and returned it lo his 
Majesty. When the narrative agnin reached his hands, the king directed 
that it should be forwarded to the secretary of iitate, for the purpose of 
making it an oHicial paper. It was after-wards transmitted to the House 
of Commons, when its peculiar history transpired {Fart, D. v. i;, p, 483). 
The House called for the attendance of Lord Chatham at the bar, and 
questioned him as to whether he bad, on any other occasion, made such 
a communication to the king ; buthe refused to answer, and, being a peer, 
coald not be compelled to do so. Whereupon, on February 23, on motion 
of Mr. Whitbread, the house agreed to an address to the kmg (on division, 
against ministers), praying for copies of all reports or papers at any lime 
submitted to his Majesty by Lord Chatham relative to the expedition to 
the Scheldt. In reply to this address, the king made known to the House 
of Commons the circumstances under which he hod rece 
Chatham's communication, and staled (hat no other reports c 
concerning the Scheldt expedition had been presented t ' 
nobleman {lb. p. 603). On March 2, Mr, Whitbread submitted to the 
House resolutions of censure upon Lord Chatham for his unconslitutionsi 
conduct The previous question was proposed thereupon, on the part of 
the administration, and n^atived. But an amendment, proposed by Mr. 
Canning, in modihed terms of censure, was accepted by Mr. Whitbread, 
and agreed to by the house. It was then moved that the resolutions be 
<^mmunicated to the king ; but, the opinion being generally entertained 
that the sense of the House in regard to this transaction bad been sufli- 
cienlly expressed by the recording of the resolutions upon the Journals, 
and that it would not be consistent with the dignity of the House to proceed 
any further in the niatter, this motion was withdrawn (Pari. D. v. [6, 
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within the last few years this duty has been taken by oil the cabinet 
ministers in turn (E. A. Freeman, Inttr. Rev. v, z, p. 375}. 



L 



84 PARLIAMENTARY GOVERNMENT. 

of any foreign court, it is the duty of the secretary of state for 
foreign affairs to be present. Privalg communication betwg en 
a king of England and foreign minTstereTg^iaSBn^nyTothe 
spirit~atTd~pragtTceT: if lli e Diiti s h ftiwist itlJtion. George III. 
invariably respected this rule. During the reign of his suc- 
cessor it was not so strictly adhered to ; but, upon the appoint- 
ment of Mr. Canning as foreign secretary, he restored and 
maintained the constitutional usage. '^ 

" It is quite unusual that a foreign sovereign should write 
The kin mus *° ^^^ sovercign of England on politics,"^ or affairs 
«!ways"aci"''^ of State ; for as the British monarch can be no 
mnuS* party to an act of state personally, but only 

through the instrumentality of others, who are 
responsible for the act, so he can neither sign a treaty nor 
accede to the terms of a treaty personally, in the first instance. 
He negotiates, concludes, and signs by plenipotentiaries, whom 
he empowers to do those acts. He afterwards ratifies what 
they have done, if he approves of it ; but to this ratification 
the Great Seal must be attached.' 

Moreover, it is not usual for the king of England to receive 
from other sovereigns letters upon public questions which do 
not pass through the hands of his ministers ; and sometimes 
such letters have been returned, because copies were not sent 
{with the sealed letter) for the information of the minister. It 
is still more nrmgnal ani^ imprftjTpr^ fnr the king to answer a 

who, whether he advises or does not, is responsible if he^nows 
of the letter being written.' 

' Slapleton, Canning and his Timti, p. 433. 
' Ld. Palmerston in BtissiH-'s Mem. v. J, p. 150. 

* Yonge's Life ef Ld. Liverpool, v. 2, p. 232. 

* Welln. Desf. Civil S. v. 6, pp. 313, 319 ; Martin, /V. Ceruort, v, 3, 
PP' 39i 45- When Napoleon was first Consul of France, he addressed 
a letter, coolaining proposals of peace between France and England, to 
George III. ; but it was aduiowledgcd and answered by the foreign 
secretary (Stapleton, Canning and hii Times, p. 47). See also lie 
case of the autograph letter addressed by the Emperors of Austria and 
Russia, and the King of Prussia, to the Prince Regent, in 1815 (Vonge, 
Life of Ld. Lviierfsol, v. a, pp. 226-234}. I" 1847 the King of Prussia 
wrote a private letter 10 Queen Victoria relating to a political question of 
European alfairs, which he requested his ambassador to deliver to her 
Majesty at a private audience. But, by the interposition of Prince Albert, 
this unintentionat irregularity was corrected, the letter was read in the 
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While the sovereign, as the fountain of justice and the source 
of all political authority and jurisdiction in the n^^f,„^^a'm 
realm, is presumed to be personally present in hu personal 
every court of law, and especially in the High '^p"^"!'- 
Court of Parliament, jmcjj^ mn^^ \^f ^ ^jspensed and laws 
^^ptHtcted-i u ihe ki ng ' ^ a -narecj-ip-fltT-tct-co af Q rm i ty La t h e I n w a ,- 

usages, and customs of th^coB&tituUoii And by the common 

,-4«Mri[serf, and more especially since the formal recognition of 
the doctrine of ministerial responsibility, the sovereign of 
England is constitution ally debarred from the public or per- 
sonal exercise of any functions of royalty, except such as are 
necessary to express the royal pleasure in regard to acts of 
state which have been advised or concurred in by constitutional 
ministers. For example, although in the eye of the law the 
king is always present in all his -courts, he is not above the 
law, and cannot personally assume to decide any case, civil or 
criminal, but must do so by his judges.' And, when any 
judicial act is by any Act of ParUament referred to the king, 
it is understood to be done in some court of justice according 
to the law.' Even the prerogative of mercy-carmst now be 
exercised, except ucder' the-d[rectioa_of minister^' Neither 
presence of the foreign secretary, and the reply discussed with and 
approved of by him {Sue Buniin'i Mfin. v. Z, pp. 149-151). "All letleis 
Tei;eived by Ihe Queen and Prince Consort from foreign potentates, and 
all answers to them, were shown to the Foreign Secretary or to the Prime 
Ministeis " (Martin, JVinct Camort, v. 4, p. 329. See Amos, Mjly Yiars' 
J£ng. Const, p. 3*8). 

' Broom's Const. Law, pp. 145-148 ; and See Hcam, Gait, ef Eng. 
pp. 66-74. 

" Stephen's Bla<ksiont, v. 2, p. 4S3 ; Z Co. Inst. p. 186 ; and see 
Fischel, Bng. Const, p. 238 ; and Ld. Camden's Jvdgmml in ShipUy's 
case, wherein the king had been appealed lo, as visitor of a college which 
was a royal foundation. 

• See Cokhtster Diary, v. 3, p. 297 ; Marlin, Pr. Consort, v. i, p. 
141. In 1830, a Mr. Comyn was sentenced to death, in Ireland, for 
arson. King George IV. was petitioned on his behalf, and was induced 
to wcite himself lo the lord -ueu tenant, signifying his pleasure that the 
sentence should be mitigaled. Meanwhile, the lord-lieutenanl, upon 
advice of the law officers, had decided that the law should take its course ; 
and the prime minister (the Duke of WflJington) and home secretary (Mr, 
Peel) approved of this determination. Mr. Peel, indignant that the king 
should have exercised the prerogative of mercy without taking the advice 
or opinion of himself, or of any other responsible minister, addressed 
a strung remonstrance to his Majesty ; ultimately, through the inlerposi- 
lion of the prime minister, the kiAg withdrew his order, anil the oriyioal 
fienleuee was earned out ( ffiZ/n, Desf, CiyU S, v, 6, pf . 5 J3-577)- 
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can the sovereign constitutionally make any appointments to 
office without previously communicating with the prime 
minister, and acting with his sanction and consent.' And 
though the sovereign be present in the House of Lords at any 
time during the deliberations of that House, seated upon the 
throne, yet his presence would now be considered a departure 
from constitutional usage, which forbids the sovereign to inter- 
fere or take part in any of the proceedings of Parliament, 
except when he comes in state for the exercise of the royal 
prerogatives.' Up to the reign of Queen Anne it was 
customary for the sovereign to attend debates in the House 
of Lords as a spectator, and Tiis presence was duly recorded 
in the journals; but since the accession of George L this 
questionable practice, which might be used to overawe the 
assembly and influence their debates, has been wisely dis- 
continued.' And, although the king is the acknowledged 
head of the military forces of the empire, no English monarch 
has taken the field in person since the reign of George IL 
"A contrary practice," says a recent writer on the English 
Constitution, " would not accord with modern parliamentary 
usage." ' 

But , if the exercise of personal power by the sovereign be 
i-'^eUogiy" .thus limited and circumscribed, it may be thought 
\^cenoiiction...that tlic monarchy of England exists only in name, 
and~tTiat the authority of the king is a mere legal fiction, to 
express the dominion exercised by certain public functionaries 
who have obtained possession of supreme power. Such an 
idea is very erroneous ; for, while the usages of the constitution 
have impo.sed numerous restrictions upon the crown in the 
conduct of state alfairs, these restrictions have been established 
to secure good government and to protect the Uberty of the 

' IVeSn. Dtsp. Civil S. v. 6, p. l&I. 
» Heara, Gaul, of Eng. pp.[58, 59. 

• May, Pari. trac. ed. 18B3, p. 503. 

* Fischel, Eng. Const, p. 139 ; and see Macaulay, Hist, of Eng. v. 
4, p. 10. Upon the death of H.R.H. the Duke of York, in January, 1827, 
his Majesty King George IV. expressed an intention of personally asium- 
ing the command of the British array. But the premier (Lord Liverpool] 
Said that such a thing " was preposterous, and that he would never consent 
to it." Sir R. Peel also spoke of il as "almost incredible," and "as 
pregnant with unceasing embairassmenl to the government. " Accordingly, 
upon the advice of Lord Liverpool, the office was conferred upon the 
Duke of Wellington (Wdln. Dfsf. 3rd ser. v. 3, pp. 531-535). 
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subject, and not with a view to reduce the authority of the 
crown to a nullity. 

Before attempting to define the nature and limit of the 
authority which rightly appertains to a reigning 
monarch, it may be profitable to point to a few o/g^mm'^ent 
mples Jndic^tive o£ tlie-<Ktent-ef- iaterference ^^",.?«T" 
S'I^s^of_state__whidL_lias_j]efiB_claimed and °'"'"'^' 
refcised by^En^ish_soyereigns since TRe~"S[recssion of the 
H^iSe— of'TTano ve rT^Duf " "ntu" strations npon-n -subject so 
delicate, and upon which so little is recorded, will necessarily 
be very few. Nevertheless, they may serve to mark the growth 
of political opinion on the subject, and to show how much, in 
n other matters, depends upon the force of individual 
character. 

The dogma of the impersonality of the sovereign is the 
offspring of the revolution of 1688, although, as j .. 

e have already seen,' it found no favour, either ofthc sove- 
1 theory or practice, in the eyes of William IH. ™^' 
It begaa to be asserted as a constitutional principle in the 
reign of Queen Anne, who, unliie the great Elizabeth, had no 
special administrative capacity, although she clung to the 
exercise of power with great tenacity. The weakness and 
inexperience of a female sovereign, combined with the acknow- 
ledged necessity for governing by means of a ministry accept- 
able to Parliament, gave increased weight to the advocates of 
this doctrine. Though her personal predilections were in 
favour of the Tories, Queen Anne was compelled, ^^^^ ^^^^ 
for a great part of her reign, to accept a ^Vhig 
ministry. Distrusting her own judgment, she surrendered 
herself to the counsels of the leading spirit whom for the tmie 
she admitted as her guide. And yet, like all her predecessors, 
she kept in her own hands the reins of government, jealous, 
as such feeble characters usually are, of those in whom she 
was forced to trust. Obstinate in her judgment, from the very 
consciousness of its weakness, she took a share in al! busmess, 
frequently presided in meetings of the cabinet, and sometimes 
gave directions without their advice.' In the impeachment of 
Lord Oxford by the Commons, for alleged treasonable acts, he 

' jin/t,p. 56. 

' Hallam, Const. Hist. v. 3, pp. 314, S'S ; Stanhope, Quten Ataie, pp. 
38, 542. 
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States in his defence that he had acted under the immediate 
commands of the queen, in the matter specially complained 
of, using these words : " My lords, if ministers of state, acting 
by the immediate commands of their sovereign, are afterwards 
to be made accountable for their proceedings, it may one day 
or other be the case of all the members of this august 
assembly"' — a species of defence similar to that urged by 
Lord Somers in the case of the Partition Treaty, but which 
was undoubtedly irregular and insufficient. 

Throughout ._ihe reigns- of^ the feat -two -Georges, 

George I. and principle of the royal_impersona!ity .contmued to 
II- make progress,— but rather through the incapacity 

for the details of^d ministration arising from the foreign 
education of both these monarchs, and the force of circum- 
stances which compelled them to entrust to the leaders of the . 
dominant Whig party authority which they felt incompetent 
to exercise, than because either the nation or the political 
philosophers of the day were prepared to accept it in theory.* 
It is a fact that would be hardly credible, were it not sc 
well attested, that George I.,ybeing as incapable 
torge . ^j conversing in English, as nis chief minister, Sir 1 
Robert Walpole, was of conferring with him in French, they | 
were compelled to hold communication with each other in ' 
the Latin language.' It is impossible that, in such circum- 
stances, the king could have obtained much insight into the 
domestic affairs of England, or become familiarized with the 
character of the people over whom he had been called to rule. 
" We know, indeed, that he nearly abandoned the consideration 
of both, and trusted his ministers with the entire management 
of the kingdom, content to employ its great name for the 
promotion of his Electoral interests. This continued, in a less 
degree, to be the case with his son, who, though better 
acquainted with the language and circumstances of Great 
Britain, and more jealous of his prerogative, was conscious 
of his incapacity to determine in matters of domestic govern- 
ment, and reserved almost his whole attention for the pohtics 
of Germany." * 

' Fori. Hiil. V. 7, p. 105. • See Quar. Reo. v. 105, Art. 6. 

■ Cone's W<'li^U, V. J, p. j66 ; H. Walpole's Works, v. 4, p. 476 ; and 
see Campbell's Chanc. v. 4, p. 340, 
• Halfam, v. 3, pp. 389, 390. 
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In describing the character and conduct of the first two 
Georges, Hallam intimates of both of them that they forced 
upon their ministers the adoption of a foreign policy adverse 
to the interests of England and directed to the aggrandisement 
of Hanover ; but that, so far as domestic politics were con- 
cerned, they surrendered almost everything into the hands of 
their ministers, so that during their reigns "the personal 
authority of the sovereign seems to have been at the lowest 
point it has ever reached."' But, so far as regards George 
II., this conclusion is contradicted by the researches 
of later writers. Although this monarch, equally '"^' 
with his predecessor, rendered the interests of his British 
dominions subservient to those of his German principality, he 
was, nevertheless, fond of the exercise of arbitrary power, and 
un willing_tQ_jieli hiS-iirfilQEatlve into the hand s of m in J sters. 
ByTtlepiibhcation of the Life of Lord Hardwuke, for many 
years one of the principal advisers of George II, , great light 
has been thrown upon the political history of this reign. 

On the occasion of certain ministerial changes, which had 
been brought about by the leading members of the cabinet in 
order to strengthen their position in parliament, a curious 
conversation is reported to have taken place between Lord 
Chancellor Hardwicke and the king, in which his Majesty 
declared his aversion to the new men who had been intro- 
duced into the ministry, and asserted that he had been 
"forced" and " threatened " into receiving them. The 
chancellor deprecated the use of such language, saying that 
"no means had been used but what have been used at all 
times — the humble advice of your servants, supported by such 
reasons as convinced them that the measure was necessary for 
your service." After some further explanations, the chancellor 
observed, " Your ministers, sire, are only your instruments 
of government;" to which the king replied, with a smile, 
" Ministers are the king in this country." * But, while the 
force of circumstances compelled the king to give way on 
this occasion, the Hardwicke papers afford frequent examples 
of his active aod successful interference in tlie government of 
the country. " To a large extent," says the biographer of 
Lord Hardwicke, " he was not only the chooser of his own 

' Hallam, v. 3, p. 393. 

' Hanii, Li/c of Hariiivitie, v. 3, pp. 106-109. 
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ministers, but the director also of all the 
measures propounded by them ; and into every pohtical step 
taken be seems to have entered fully, even to the very details. 
As a politician, his great fault, especially for a king, wae bis 
being so decided a partisan. He was the sovereign and the 
head, in fact, not of the English people, but of the Whig 
party." ' 

But the peers and landed gentry of this period were 
possessed of enormous political influence, and the united 
efforts of the leading Whig families gave them an authority 
greater even than that of king and commons combined. So 
that "when George III. came to the throne, the English 
Government was, in practice, assuming the form of an exclusive 
oligarchy," in which tbe king, though nominally supreme, was 
entirely bereft of substantial power.' 

Naturally ambitious and self-reliant, the youthful sovereign 
j^^ jjj began _hj5 ^ reign^ ^^lh a dernrmiiaaUon to^gseujse 
'^ to the fullest possible^xtentthe functions ofjoyalty. 

Bom a Briton, aflif'preparrat^y careful traifilng for theBultes 
of his exalted station, he became at once popular with the 
country at large, who were ready to sustain him in any attempt 
to magnify his office. In a previous chapter we have had 
occasion to dwell upon the character of George III.,' and to 
point out several instances of his departure from the line ol 
conduct which should characterize a constitutional king, and 
our further observations on this subject must necessarily be 
brief. Regarded in the light of the relations which now exist 
between the sovereign and his responsible advisers, the con- 
duct of George HI, would call for unqualified censure, from 
his systematic endeavours to govern by the exercise of his 
personal authority, and to absorb in himself the power and 
patronage of the state. Such practices are incompatible with 
the acknowledgment of parliamentary government, and would 
be neither tolerated nor attempted in our own day. Never- 
theless, before we condemn George HI. for pursuing a policy 
at variance with our preseut pohtical ideas, we should remember 
that the theory of royal impersonality was but partially under- 
Stood when he ascended the throne. And not only was this 

' Lift of Hardwuke, v. 3, p. 322. 

■ Massey, Reipt of G/orge Hf. v, (, pp. 64, 519. 

' Aitte, pp. 61-67. 
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pikniciiliLr theory Htill unrecOfRtHd U RConiitltutlontil r)nnci|il<', 

voluntarily ubnCalncd, for varlouH reaumit, frum much [KTiioniil 
intcrfi-rcnce with tho detail* of government, hnil lalltn iiit'i 
(liitlnvoiir. Tlic country v/m heartily nitk of the viclorlcM of 
cotMi iniii((iiorti, and tin; riiiinopoly of iiowcr in the liiinilii i/f 
rcrtiiiii " Ktvoluiiiin fimiilicM:" unil liie yoiintf mimanh, in 
olit'viiiH liiw miJiiiur'H i-ni|iliiiii<: exliorlaiion of " tlcorni^, Im 
a kiiiKl" iliii liui rfHiioml In the |jci|)iilur will, altiioiiuli the 
ex])erien(:c of the Amt year of Iiih reiun ithoiild hiivi; iiulilt^cd to 
convince him of itx unntitlile and miNliiuding thurui^er,^ Not' 
witliKtimdin^ hin moml itnd oxcmjdjiry life, hlH Hym|iiuhieN with 
the ])o|}ulur prcjudicen, and hU genuine crideitvoiir* lo uovern 
for the Eood of all rlamiepi of hl« Kidijectn, — IiIn fn<i[urnt inier- 
furcni'e in thenniallcHt dcduliotadinliiiNtrationiind roniiei|iienl 
diHrc^iird of Ihc oblltfatlonii of rcN|>on)iililc Kovcrnment, c.iiiocd 
him to iiulTur during hii lifetime from Ihc violent lUlucltN of 
poliiiral iiartJHumi, und huH loaded hi> memory with an lunuimt 
of ndiininy iind miiire[)niiicntution (ruin which It li only now 
lirninidng to recover." 

lint If we iiiukc due aIIowaiird for tho dlfficuIilcR of liiii 
ponition, and the lemptationN to an exaggerated ideii of hlx 
pcmontil nuthorily niitnral to a time when tlie iovcrclitn wn* 
■till permitted to govern an well ai reign, we RiLtnl ucmiit him 
of any intentional violation of th« com til lit Ion ; am! at (lio 
name time admit that hiit inte((rlty of purpuie, und riffid 
adherence to the line of duty, according to hli utihKt, entitle 
him to bereifurdiid an "a piiiriot kioK." We niity iinrcHervedly 
condemn hin imconMitutiomil nriB, hut Nhould yet hv willing 
to ronfew that mudi ihiit wiu faulty in hin luuidiirt w/i« 
"Himply the Oiititral rcKull of a. com|jllciited puoitlon, niill 
undelinod, nnd the working of n itpirit uh yet incx|>cri<.-nrcd in 
governmcnti und Keeking with heNitiilion itn coiirKe nnil iiH 
Irltndii."" niiring un imiinually protnicted reign, (icornc III. 
devoted himself to llie fidlilment uf hii royal diitiew with tlic 

' Ouai-. Ktv. 1, IDS, Atl, ft. 

* Bruuithtni, iiril. Slalnmin [ed. 1858), v, i, d, 13 i «m1 we KiHton'* 
Cnmincntiirv on Ui-iiuslmm'i CharmUrtf Uifrg* i/i. (l.omlon, iHbo). 

* Tlili r«llvUoii« phrAH w>i »]i]ili«il l» M. Gulnot to tlie nmiliici at 
I.uuit l'lilll|>))a >hor lil> alevallun lu ill* throiui uf Franco (Uuitui'ii Mtm, 
V. h p. 451- 
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most scrupulous and constant care, diJigiintly superintending 
every movement of the great political machine.' 

George IV. had not the weight of personal character that 
belonged to his father. Naturally of an indolent 
' '^'^ ' disiaoaittoBr-bfi-waa -call ed to the thi one too late in 
life tQ_iiee omft ilnno uijlil y itt!qu amtej~wu ii The duties of his 
olfice, or to cafe~for burihening himself wfth the details of 
-goveriinreTit' He was unpopular with the nation, having 
alienated from himself their respect and good will by his 
conduct as a prince. He was indifferent to the exercise of 
poliucal power, except when his own feelings or interests 
were concerned, when he could be as imperative as his father. 
He strenuously opposed the recognition of the independence 
of the Spanish South American provinces, and also the grant- 
ing of Roman Catholic emancipation in Great Britain, but 
was compelled to acquiesce in the policy of his cabinet upon 
these questions. Otherwise, he seldom differed in opinioQ 
from his responsible advisers, and was content, for the most 
part, to leave the functions of administration in their hands.* 
" It may, therefore, be said, that, from the beginning of his 
regency in 1811 to the close of his reign in 1830, the regal 
influence was limited to the strict exercise of the prerogative. 
George IV. had no personal influence : instead of his popu- 
Liriiy supporting the ministry, the difficulty was for the 
ministry to support his unpopularity, and to uphold the 
respect for the crown when it encircled the head of such a 
sovereign."' 

William IV. was an amiable monarch, of an honest and 
.y. truthful disposition, but deficient in strength of 

' "^ character. His letters to Lord Grey "supply 

abundant evidence of the conscientious industry with which he 
must have laboured to make himself master of the public 
questions of the day, so as to be able efficiently to perform in 
this respect his duty as a sovereign."' He ascended the 

' Mahon, /fisi. ofEng. v. 4, p. 310. 

' May, Const. Hist. v. i, p. 99; and see the king's corresponiience 
with hia ministecs in Yonge, Life ' of Ld. Liverpool ; and ia fVel/n. Desp. 
3rd ser. 

' Lewis, Adtninis. p. 431. 

■ Lord Grey, Corresp. unlh William IV. v. I. pref. pp. viii. liv. ; and 
nee his Majtsly's Memoir, addressed to Sir R. Peel in 1835, of his conduct 
and principles tiora the petiod at his accessiau in 1S30 10 the change of 
a Jan. 11(33 • ^ Slockmac's Mem. y. 1, pp. 314-350. 
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tlirone at an advanced age, and found himself unable to cope 
successfully with the embarrassing questions which arose 
during his short but eventful reign. Averse to parliamentary 
reform, and fearful of its consequences, he nevertheless gave 
a reluctant consent to the great experiment But ere long his 
mind underwent a reaction ; he withdrew his confidence from 
the statesmen by whom that measure had been accomplished, 
and attempted to form a Tory government. But the endeavour 
proved abortive. He learned to his chagrin that the pre- 
ponderance of power" was now firmiy established in the House 
of Commons, tiiat the mere prerogative and influence of tlie 
crown were insufficient to effect n change of administration, 
unless seconded by the voice of that assembly, or by the 
unequivocal C Tpreaaien of popular opioion.* 

Upon the resignation of Sir R. Peel's short-lived administra- 
tion, the king reluclanlly accepted another Whig ministry, 
presided over by Lord Melbourne, But though he did not 
always disguise his disinclinations towards them, and some- 
times strenuously opposed their measures," yet we have the 
assurance alike of Whig and Tory statesmen that " his Majesty 
uniformly acted with scrupulous fidelity towards his advisers, 
whatever might be their political bias;'" and in the two 
Houses of Parliament, after the king's decease, the leading 
politicians, without respect to party, vied with one another in 
bearing testimony to his exemplary conduct as a constitutional 
sovereign.* 

Since the accession of our present queen, the personal pre- 
dilections of the sovereign in respect to an existing oue™ 
administration have never been brought into victoria, 
public view. While she has abated nothing of the legitimate 
influence and authority of the crown wherever it could be 
constitutionally exercised, her Majesty has scrupulously and 

' Bagehot, Eig: Consf. p. 284. 

* See Lord Broughion's Recollections, in Md. Kev. v. 133, pp, 317-3*4 ; 
Torrens, Li/i of Milbeume, v. z, c. v. 

• Peel's Mtm. 1. 2, p. 16 i Lord Grey, Contsp. v. I, pp. va, ix. 

■ Kn^hl, f/isl. Eng. v. S, p. 377. [Thoae who have careftilly examined 
the correspondence of William IV. with his roinisters will dissetit from 
some of Mr. Todd's conclusions. The praise which was publicly 
accorded to William IV., al^er his death, by Ixird Melbourne, and others, 
conlrasiB strangely with the opinions of the king's conduct which they 
privately expressed during his lifetime. — Editor.] 
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unreservecUy bestowed her entire confidence upon every 
ministry in turn with which public policy, or tlie preference c 
Parliament, has surrounded the throne.' " It is well known, 
says a recent poUtical writer, " that her Majesty has haliitually 
taken an active interest in every matter with which it behoves 
a constitutional sovereign of this country to be concerned ; in 
many instances her opinion and her will have left their 
impression on our policy. But in no instance has the power 
Hfrwise '^^ the crown been so exercised as to expose it to 

emrcistof pit- check, Or censure, or embarrassment of any kind." 
lOKJiiife. jj i^^y j^g asserted without qualification, that a 

KPUKf I i f fiM\P r j\ rnntnnt , .nf gn[ip r |ifarrft-lt i Qy alt V , hn'i year 

hi] | nr ^il hn in l ii niipd thef hrnnpof Yi rrr m n "-*— "Tin present 
writer would add to ttiis nis sincere conviction, that attachment 
to the person and throne of our gracious queen is not confined 
to the mother-country, but extends with equal if not greater 
intensity to the remotest bounds of her immense empire ; and 
that few could be found, even in lands that owe her no 
allegiance as a sovereign, who would not willingly unite in a 
tribute of respect and admiration for Victoria, as a woman, a 
mother, and a queen. 

During the present reign three questions, previously un- 
determined, which intimately affect the personal rights of the 
sovereign, have been discussed and disposed of They will 
fittingly claim our attention before we proceed to define the 
constitutional position of the crown in public affairs. They 
concern — 

1. The appointment of officers of the royal household. 

2. The right of the sovereign to employ a private secretary. 

3. The constitutional position of a prince consort 

I. Owing to the gradual introduction of the usages which 
Appointments havc becu incorporated by time into the unwritten 
ilL'^Sr'ii '^" °^ ''^^ British Constitution, it was not until 
tranedby '™ the end of the reign of George U, thai i^ became 
muuaiers. customary- to inake alterations in the household 

establishme nt of. pik-aoveTeiRns upon a change of ministry.' 
' See Stocltmar's Mem. v 



, a Nats. D. v, 175, p. 615. 
' £ii. Rev. y. Iij, p. Ill ; Mr. Foster, in //ans. D. v. 2*8, p. 150. 
* Pari. D. V, 23, p. 412. 
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But it is a fundamental principle of parliamentary government, 
that "the responsible servanis of the crown are eniilled to 
advise the crown in every point in which the royal authority is' 
to be exercised;"' and nothing could tend more to enfeel)le 
an administration than that certain high offices, held during 
pleasure, should be altogether beyond their control. Accord- 
ingly, from the accession of George III. it became a recog- 
nized practice to concede tills privilege to every successive 
ad minis tratioa" 

Upon the resignation of the Melbourne ministry in 1839, 
and before the difficulty arose between her Majesty Lodi«ofihe 
and Sir Robert Peel respecting the ladies of the bedchamber, 
bedchamber. Lord Melbourne mformed the Queen " that it 
had been usual in later times, when an administration was 
changed, to change also the great officers of the household, 
and likewise to place at the disposal of the person entrusted 
with the formation of a new administration those situations in 

' Mr. Ponaonhy. Pari. D. v, 23, p, 431. 

* Thus we find thai when George III. dismissed the North ministry, in 
1782, he was obliged Co dismiss Lord Hertford from the office of Ion! 
chambeilun, which he had held for fifteen yeara ; and to appoint Lord 
Effingham, whom he disliked, to be treasurer of the household. Even the 
aged Lord Bateman, who was the king's personal friend, was obliged to 
resign his office of master of the buckhonnds (Fischel, Eng. Const, p. 
520 ; as corrected by Haydn, Book of Dignitia, p. 206 ; Downe, Comsp, 
George III. v. z, p. 4Z0). Similar difficulties, in n^aid to appointments 
in the household, attended the formation of the Portland ministry in- the 
following year (Tomline, Ijfi of PitI, T. I, p. 149, «./ Pari. Hist. v. 
33i P- ^5)' But during Mr. Pitt's administration, George \\\. (as he 
afterwards told Mr. Rose] "insisted on having in his household snch 
persons as he could, with comfort to himself, associalc with occasionally " 
(Rose, Corresp. v. 2, p. 158). This is a privilege which no minister, at 
any time, would have thought of denying to his sovereign (see Life of 
EarlofMinto, v. 3, p. 337). 

Again, in 1S12, virlien negotiations were set on foot for the reconstruction 
of the ministry, after the iLssassi nation of Mr. Perceval, a question was 
raised as to whether the appointment of officers in the royal household 
should form part of the proposed tninislerial arrangements, or should be 
left to the determination of the sovereign. Lords Grey and Grenville, 
having been invited by the Prince Regent to join the new administration, 
declined to do ao unless the actual incumbents of these offices were first 
dismissed. In the subsequent enplanations in parliament, it was admitted 
that an incoming administration had a right to claim the removal of the 
great officers of the household, although the exercise of such a right on 
the present occauon was, for special reasons, deemed inexpedient and 
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the household which were held by members of eithtr House 
of Pailiament." ' Sir Robert Peel urged that, in view of the 
throne being filled by a female sovereign, the same principle 
should apply to the chief appointments which were held by the 
ladies of her Majesty's household, including the ladies of the 
bedchamber. This was objected to by the Queen, who 
declared that she must reserve to herself the whole of those 
appointments, and that it was her pleasure that no change 
should be made in the present incumbents. In these circum- 
stances it was impossible for Sir Robert Peel to persevere in 
the attempt to form a ministry. He therefore wrote to her 
Majesty, and stated that it was essential to the success of the 
commission with which he had been honoured, " that he should 
have that public proof of her Majesty's entire support and 
confidence which would be afforded by the permission to make 
some changes in that part of her Majesty's household which 
her Majesty resolved on maintaining entirely without change." 
The Melbourne ministry were then reinstated in office, and 
they at once recorded their opinion on the point at issue in a 
minute of council as follows : " That for the purpose of giving 
to the administration that character of efficiency and stability, 
and those marks of the constitutional support of the crown, 
which are required to enable it to act usefully to the public 
service, it is reasonable that the great offices of the court, and 
situations in the household held by members of Parliament, 
should be included in the political arrangements made on a 
change of the administration ; but they are not of opinion that 
a similar principle should be applied or extended to the offices 
held by ladies in her Majesty's household,"' 

But two years afterwards, when it became necessary for the 
queen to apply again to Sir Robert Peel to undertake the 
formation of a government, "no difficulties were raised on 
the Bedchamber question." Through the interposition of 
Prince Albert, her Majesty was induced to take a more correct 
view of her position towards the incoming ministers upon this 
question, and, by previous negotiation with Sir R. Peel, the 
matter was satisfactorily arranged before the change of ministry 

' Afir. ef Pari. 1S39, p. 241 1. 

' Jb. pp. 2415, a42i. Afler his retiremeni from public life, Lord 
Melbourne is said to have r^ret[e<l the ^tand he took upon this question 
(Cuar. Kai. v. 145, p. 325). 
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took place. Those ladies of the household only who were 
near relatives of the outgoing cabinet ministers retired, the 
others were permitted to remain,' "The principle which Sir 
R. Peel applied to the household has since been admitted, on 
all sides, to be constitutional. Ti:ie.officesofnustress of the 
robesaml ladies of the"be(lchaiHbefi~wSeb heltT by ladies-con- 
nected with the outgoing ministers, have -hesuj^onsidered as 
indudedjn the minis.fe.dal -arrangements. But ladies of the 
bedchamber, belonging to families whose poHtJcal connection 
has been less pronounced, have been suffered to remain in the 
household, without objection, on a change of ministry." ' On 
the accession of the Derby ministry, in 1866, the ladies of the 
court remained unchanged, not having owed their appoint- 
ments to political influence. And Lord Torrington continued 
in office as one of the lords in waiting, at the personal request 
of her Majesty,' 

2. Until the leign of George III, none of the English 
monarchs ever had a private secretary. It naturally p^^,,^ „^^ 
formed a part of the duty of the principal secre- larywUie 
taries of state to assist the sovereign in conducting "'^' 
his official correspondence ; btit such were the habits of 
industry and attention to the duties of his exalted station which 
characterized G ^ jx at^U l-, that it was not until his sight began 
to fail that heTTOttKr"pe rm i t another person to assist him in 
transacting the dailv/ftusiness of the crown. In 1805, however, 
his Majesty hpran-MCsn j^yyil ns to be unable to read the com- 
munications of hirTiffmsterS^^verse to remain in London, 
where his infirmity would be mor^^xposed to public observa- 
tion, the king resolved to re^d«^t Windsor. This rendered 
the appointnt^C'Of a priy^e secretary absolutely necessary. 



' Torrcns, Li/e af Melboumi, v. 2, p. 367. 

» May, C<imt Mist. v. I, p. 131 ; and Martin, Life ef Ihi Prince 
Ceusorf, v. I, pp. 36, 105. The way in which tho new principle was 
applied to the ladies of the household upon the ehonge ef ministry in 1841 
is described in Stockmar'j Mtm. v. 2, p. 50; and see Agios, Pi/ly 
Yean' Eng. Conil. p. 234. 

' Gaardian, July 18, 1866, p. 761. It is usual for the sovereign's choice 
of peisons to sfrve as lords of the bedchamber lo be approved of by the 
prime minister, when the selection is made fnira friends of the parly in 
power. Grey, Corresp. vili IVilliam IV. v. I, pp. 26, 32, 33, 88. Once, 
iu 1831, the king waived his tight of nomination in favour of any one 
whom Ihe premier might choose (/A. p. 138). 

VOU I. H 
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Accordingly, on the recommendation of Mr. Pitt, Colonel 
-■-CDionti Hcl^-. Herbert Taylor was appointed to the office, with 
^Bi^TBpar. a salary of ^2000 per annum, which was paid out 
of funds at the disposal of the crown, and never came under 
review in parliament. Colonel Taylor discharged the duties 
of this delicate and confidential office, until the commence- 
ment of the Regency, with such integrity, prudence, and 
reserve, as to shield himself from every shadow of complaint. 
Nevertheless, the appointment itself was viewed with disfavour 
by many leading men in Parliament, who only refrained frorei 
calling it in question from motives of delicacy towards the 
afflicted monarch.' When the Prince of Wales was called to 
ci.iDiiei the Regency (in December, 1810), he appointed his 

M'Mahon. friend Colonel M'Mahon, who was at the time a 
member of the House of Commons, to be his private secretary 
and keeper of the privy purse, with the same salary as his 
predecessor, but with the important difference that it was to 
be paidby-the Treasury, thereby rendering Colonel M'Mahon 
n p^iTilir "ffii-T, This transaction gave rise to an animated 
discussion in the House of Commons. After the Official Gazette 
had appeared, announcing the appointment, inquiries were 
made of ministejs, on March 23, i8iz, as to the facts of the 
case ; and on April 14, Mr. C. VV. Wynn moved for a copy of 
the appointment, for the purpose of founding upon it a resolu- 
tion of censure, or a declaration of the inutility of the office. 
Mr. Wynn urged that the appointment was wholly unprece- 
, dented, except in the case of Colonel Taylor, which was purely 
a private affair, arising out of the king's infirmity ; and that 
"it was a most unconstitutional proceeding to allow the secrets 
of the council to pass through a third person," thereby subject- 
ing the advice of cabinet ministers to their sovereign " to the 
revision of his private secretary," Ministers opposed the 
moiion, contending that the Prince Regent, who had not been 
trained to habits of business like his father, stood in need of 
the services of a private secretary to assist him in his private 
correspondence, and to relieve the heavy manual labour which 
the immense amount of public business requiring the attention 
of the crown unavoidably entailed. This office, moreover, 
was not one of responsibility and would not encroach upon 

' Pari. D. V. 23, pp. lit, 34Z, 361 ; Jesse, Life of Giorgi III. v. 3, 
P- 439. 
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tlie province or responsibility of any minister. Minister of 
the crown would still be tlie legal and constitutional organs 
through' which all the public business must be transacted. On 
a division Mr. Wynn's motion was negatived, by a majority of 
76. The Opposition, however, determined to renew the 
attack, on the special ground that the appointment, unlike thai 
of Colonel Taylor, had been made a public one. But, on 
June 15, Lord Cast I ereagh informed the House that the Prince 
Regent had been pleased to direct that Colonel M'Mahon's 
salary should be paid out of his privy purse. The Opposition 
then agreed to let the matter drop; and Colonel M'Mahon 
continued to hold the office until his death, in 1817,^ when Sir 
B. Bloom field was appointed private secretary. He was 
replaced, in 1822, by Sir Wm. Knighton, who retained the 
office until the king's death, in 1830.' 

Sir Herbert Taylor, the faithful secretary of George HI., 
was reappointed to this office by William IV., in sirHfrbtn 
succession to Sir W. Knighton. We have the layior. 
testimony of Lord Aberdeen, when prime minister, that no 
objection was made to these appointments, notwithstanding 
that "these men must of necessity have known and were able 
to have given advice, or to have disclosed everything, if they 

' Pari. D. V. 23, p. 476 i Ann. Rig. 1817, p. 147 ; Sir B. C. Brodie's 
Works, V. I, p. 77 ; Rd. Rev. v. 136, p. 395. 

* Colunel M'Mahon was made a pnvy councillor in 1S12, and Sir B. 
Bloomfield in 1817 (Haydn, Book of Dignities, pp. 140, 141). But lliis 
was adctwards admilteci to have been a mistake, "iqr in fact il gave 
authority and consequence, where confidence to any degree may be placed, 
but whece authority and consequence ought not to exist." Accordingly, 
in 1823, when Geo^e IV. wished to admit Sii W. Knighton into the 
privy council, it was opposed by Lord Liverpool (the premier), as being 
" most obiecliDnable in principle and precedent." His lordship cited the 
opinion of George III., "who understood these matters better than any 
one," that the king's private secretary "should be put upon exactly the 
tooting of an under-secretaty of state "—a functionary who is " never 
a privy councillor, although necessarily he knows more of the secrets of 
government than any cabinet minister, except his principal and the lirst 
minister, lliese arguments prevailed, and the matter was allowed to drop 
\WiUn. Dtsf.yA ser. v. a, pp. 103-105; and see theDukeof Wellingtoo's 
advice lo Sir W. Knighton, in Grcvillt Mem. v. i, p. 73), [A contrary 
practice has lately prevailed. Sir Hent^ Fonsonby, who fills the office 
of private secretary to the queen, being a member of ihe privj; council. 
But thenitshoold be added— in reference to George III. 's opinion— that 
under-secieUries of state are now also occasionally made privy councillors. 
—£ditor.\ 
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had thought fit, although neither of them was a privy coun- 
cillor."' On one occasion., William IV. made his private 
secretary the medium of giving expression to his wishes to 
certain peers, in regard to their conduct upon a great public 
question, in a very irregular manner;^ but this communication 
was made with the knowledge and consent of the prime 
minister,' 

Upon the accession of Queen Victoria it was determined 
HtrMajfsiy's ^^^^ ^'^ pHvate Secretary should be assigned to 
private mere- her, Icst the inf3uence of such an officer over a 
""^" youthful and inexperienced sovereign should prove 

prejudicial to the state. B ut Lord Mel bourne, who was then 
first minister of the crown, undertook to act also as her 
Majesty's private secretary. The assumption by the prime 
minister of such a position towards the queen, in any 
circumstances, was characterized by Lord Aberdeen as an 
"unconstitutional" proceeding;* being calculated to impair 
the free exercise of the royal judgment, under the plausible 
pretext of assisting the sovereign in the performance of her 
onerous functions. But we are safe in concluding that no 
such intention influenced Lord Melbourne upon this occasion, 
and that his sole desire was to afford to his royal mistress, in 
her youth and inexperience, the benefit of his matured ac- 
-,with the routine of government,' Afier her 
Majesty's marriage with Prince Albert, his Royal 
>Iighness, with the sanction of the ministers of the 
I, assumed the duties of the queen's private 
secretary; although, in consideration of his rank 
r station, he had been made a privy councillor. He ac- 
quitted himself of the duties which thus devolved upon him 
to the admiration of all parties. Subsequent to the great 
loss which her Majesty sustained in the premature decease of 
her lamented consort, several gentlemen in succession were 

' //am. D. V. 130, p. 96; and see Nicolas, Pref. 10 Pros. Privy 
CeuH. V. 6. p. 134, H. 

' His Majesty, through Sir Herbert Taylor, asked the opposition peers 
to cease ftam any further opposition to the Reform Bill. 

' See Lord Gny,' Cffrresfi. loUh William /K. y, 2, pp. 439-452. 
* Hans. £>. v. 130, p. 96. 
[It was Lord Mellraurne's deliberate judgment that the queen should 
have a. private secretary (Zj^ 0/ Lord J. Russell, v. i, p. 284, «.). 
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appointed as her private secretary.' Of late years no con- 
st itiitianaLobjection-JMiB-beeimrged to the continuance of this 
effice_;_ and it is clear that the great and increasing amount of 
routine duty devolving upon an English sove- Rigi,iofih= 
reign at tlie present day, as well as a consideration snvYcign lo 
of the altered position of the crown towards the pdvawMcre- 
members of the administration since the establish- ''^■ 
ment of parhamentary government, alike justify and require 
the appointment. -j 

3. The pesitioinrf-a"qaeeH consort has -b een ayer tajned by ' 
t he laws and cust c'*" "f **"' realm. She^M^^^ p,;„„ 
own privileges and rights. She has iihjfonknlt raSSi^^ 
duties to perform as head of tli« court, in maintaining its 
dignity and respectability ; and" by her example and authority 
she is enabled to exercise a direct influence over the manners 
of society, and especially of the female portion of it But the 
constitution has assigned no definite place to the husband of 
a reigning queea The only precedent in modern English 
history, until the accession of Queen Victoria, of this peculiar 
and difficult position is that of Prince George of Denmark, the 
husband of Queen Anne ; but this Prince was destitute of the 
ability and strength of character which should have made him 
an active and efficient helpmate to his wife and sovereign.^ It 
ivas reserved for Prince Albert, by the rare com- charaner and 
bination of admirable qualities with which he was conduti of 
endowed, to create for himself a position of pre- ^^" A"*"- 
eminent usefulness, without trenching in the slightest degree 
upon the limits within which, as the husband of his sovereign, 
he was necessarily confined. His marriage to Queen Victoria 
took place on February 10, 1840. On March 5, the queen 
conferred upon him place and precedence next to herself, 
and on September 11 following, seven months after his 
marriage, and a few days after the completion of his twenty- 
first year, he was introduced, by her Majesty's command, to the 
Privy Council, and took his seat at the board, which he never 
afterwards failed to attend. 

His royal highness was not a member of the House of 
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Peers, and had therefore no place formally assigned to hi 
for the public expression of his personal opinions upon political 
questions. In this respect his position was analogous to that 
of the queen herself. As the consort of his sovereign, he was 
in fact her alter ego ; and it was in this capacity, not merely 
from his being a member of the Privy Council, that he was 
constitutionally empowered to attend at every conference 
between the queen and her ministers.' Generally present 
at such times, he always took part in the discussions with tact, 
abiUty, and discretion. It was not until July z, 1857, that 
the title and dignity of prince consort were granted to him by 
royal Letters^ gatent.^ ' " "~ 

We now proceed to define, more particularly, the constitu- 
ConstiiutionaJ tiocal position of the British sovereign. We have 
ppaiiionoftiie already seen that, in a system of parhamentary 
•ovmign, government, as it is administered in England, the 
personal will of the monarch can only find public expression 
through official channels, or in the performance of acts of 
state which have been advised or approved by responsible 
ministers; and that the responsible servants of the crown are 
entitled to advise the sovereign in every instance wherein the 
royal authority is to be exercised. In other words, the public 
authority of the crown in England is exercised only in acts of 
representation, or through the medium of ministers, who are 
responsible to parliament for every public act of their sovereign, 
as well as for the general policy of the government which they 
have been called upon to administer. This has been termed 
the theory of Royal Impersonality. But the impersonality of 
the crown only extends to direct acts of government. The 
sovereign retains full discretionary powers for deliberating and 
determining upon every recommendation which is tendered 
for the royal sanction by the ministers of the crown ; and, as 
every important act of administration must be submitted tor the 
approval of the crown, the sovereign is thus enabled to exercise 
influence and control over the government of the country. In 

' Ld. Chief Justice Campbell, in Nam. D. v. 130, p. 105 ; Stockmar's 
Mem. V. 2, pp. 491-498. 

So early iis 1841, the queen expressed her desire that the title of king 
ioiX. should be cooferied upon the prince, but aftei consulting htr 
inters this idea was abandoned [Martin's Fr, Consort, v. I, p. Z57J. 
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the gradual but almost entire transformation which the kingly 
office has undergone, since the substitution of parliamentary 
for personal government, thu funrricas .gf_xO]'rlr)' nr" ftill "ital 
if less conspicuous than before. They are now chiefly fulfilled 
ia-the-exeidsejjf a direc t_and p er^nn?' '""^ifinif ?n rhi--iif;ir4p 
work «f govern riieHT::' 

In the fulfilment of the functions of royalty, much must 
always depend U|3on the capacity and personal character of 
the reigning monarch. The sovereign " should be, if possible, 
the best-informed person in the empire, as to the progress of 
political events and the current of political opinion both at 
home and abroad." "Ministries ch^ge, and when they go 
out of office lose the means of accesi to the best information 
which they had formerly at command. \jrhe_sove*«ign remaitis, 
and to him this information is always open. The most 
patriotic minister has to thin¥ drTm^party. His judgment, 
therefore, is often insensibly warped by party considerations. 
Not so the constitutional sovereign, who is exposed to no such 
disturbing agency. As the permanent head of the nation, he 
has only to consider what is best for its welfare and its 
honour; and his accumulated knowledge and experience, 
and his calm and practised judgment, are always available 
in council to the ministry for the time, without distinction of 
party."" 

But, in order to discharge his functions aright, it is indis- 
pensable that the sovereign should be ready and Duiyofa 
willing to labour, zealously and unremittingly, in iO"f"cign. 
his high vocation ; otherwise he will be unable to cope with 
the multifarious and perplexing details of government, or to 
exercise that controlling power over state affairs which properly 
appertains to the crown. On the other hand, a sovereign 
who, from whatever cause, is indifferent to the exercise of his 
kingly functions, may neglect the administrative part of his 
duties, and, if he be served by competent ministers, the 
cornmonwealth will suffer no immediate damage. But, in 
such a case, the legitimate influence of the monarchical element 

' See Mr. Gladstone, in Conl. Rev. v. 26, pp. 10-15. 

* Prince Albert's words, quoted in Martin's Pr. CaHsart, v. 2, p. 159 ; 
and see lb. p. 300 ; Mt. Disraeli's speech at Manchester, April 3, 187*. 
See alw, on the advantages derivable from the experitrnce of a sagaciuus 
king, Bagehot, on the Eng. Const, pp. 103-109, 
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in the constitution is impaired, and is rendered liable to 
permanent deprivation.' 

It need scarcely be urged that the possession of a high 
personal character and a cultivated intellect are of vital con- 
sequence to the sovereign, to fit him for his rightful position 
in the inner councils of the state. Therein, the king must be 
regarded as, in fact, the perm.aDeot president of his ministerial 
council Should such a necessity unfortunately arise, a prudent 
and sagacious monarch — while unable to impose his personal 
views upon his ministers, or to shape a pohcy for their 
guidance — can do much to moderate party asperities, rebuke 
selfish and unworthy aims, and encourage patriotism, by bring- 
ing to bear upon his ministers a healthy moral influence, similar 
lo that which proceeds from an enlightened public opinion. 

On the wider field of national and non-pohtical pursuits, 
wherein the individuality of the sovereign is equally excluded 
from direct iT^^HTfprpnrPj_tl]i' mnr.il infliig nce of the crown, a s 
a nieaiMof^riiaiiUiag tb£ . pu b lic wtili^, -is ol mcalculable 
weight and value. It properly devolves upon the constitu- 
tional sovereigns of England to employ this powerful influence 
for the encouragement of public and private morality, for the 
advancement of learning, and for the diffusion of civilization 
among their people." The favour of the monarch is always an 
object of honourable ambition, and, when worthily bestowed, 
will nerve the arm and excite the brain to deeds which deserve 
a nation's gratitude, and bring renown upon the whole empire. 
With such advantages resulting from monarchical rule, it 
imponanctof '^^''^ ^^'" *° imagine that, because the direct inter- 
ii^ kingly ference of the crown in acts of government is for- 
" "' bidden by the spirit of the constitution, royalty has 

ceased to be anything but an empty phantom or a costly 

' See Bagehot, pp. 112-116. 

' See Harris on Civilhalkn, pp. 291-294. Thus, upon the occurrence 
of a frightful cataslrophe to a female performer on the tighl-rope, at Aston 
Park, near Biraiineham, Sir C, B. Phipps, by comniand of the queen, 
wrote to the Mayor of Birmingham, on July 25, 1863, 10 express het 
Majesty's desire that he would use his influence to prevent in future such 
demoralizing CKhibitiors in a place intended for liie healthy exercise and 
rational recreation of the people (see the letter with Ihc Mayor's reply 
ijiOw Ann. Keg. 1863, CAr™. p. 122). This "personal and direct lehake" 
by her Majesty led, we are told, 10 " the instant destruction of Blondinism " 
in Great Britain ( Vicl. Mag. v. 29, p. 229 ; and see Louis Blanc's 
Lttlers on England, 2ud set. v. 1, p. 2^1 ; and Hans. D. v. 211, p. 1733). 
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pageant. Though divested, by the growth and development 
of our politica] instituiions, of direct political power, the crown 
still reteios immense personal and social influence for good or 

One of the most important branches of the regal functions 
is that wherein the crown, as " the symbol of ^aentoniai 
national sovereignly," appears in pubHc for the ^ pmoiai 
perforniance of those acts of state which peculiarly *'""''™'* 
appertain to the kbgly office — such as opening and proroguing 



fening marks of distinction and roval favour upon particular 
persons, and according, on behalf of the nation, a hci&pitable 
welcome to foreign sovereigns, or other eniinent persons from 
iilirniid,"Trliw iiiijf u.ii ilif Hiif;i.iiiiii These duties, while they 
frequently entail heavy burdens u[M)n the sovereign, oinnot be 
intermitted — except for unavoidable causes, and for a Umited 
time— without impairing the dignity and influence of the crown 
itself.>Vrhe presence of the sovereign in the midst of big 
people, dispensing favours, or engaged in the performance of 
high acts of state, affords opponuiijly for the public expression 
of the loyalty or personal devotion of the people to their king. 
For " loyalty needs to be stimulated by estcmal display, by 
the pomp and circumstance of power, by all the kindly leelings 
which personal intercourse creates betwt;en sovereign and 
subject. If a sovereign omits to keep it alive by such means, 
he leaves unfulfilled that one function which no one eli>e can 
perform in his stead." ' 

Moreover, notwithstanding the supreme political power which 
is concentrated in the hands of the jwime minister for the 
time being, the court, presided over by the sovereign, g^jciai («=. 
is stil l_ the highe st point in t he social sc aJc. No ™'i^'«- 
primT^raimster.^rieader cif-a~po(iilca)"J)jaly, can atteni]jt to 
vie with bis sovereign in this particular. The personal j.ire- 
euiinence of the king invents hJnjself and his surroundings 
with a dignity which is absolute and unapproachable. Tlie 
most exalted position in Kinglish so<^ii::ty-M-t4tet«Ly witlidruwn 
from the arena of pojit ical cOlj ifiBtiliiiii, il'tlTlll ii 'iii immejise 
benefit to th(- Tiesf iBTFresnt iifihp ngi\ni\ Ww> it rMntrwiir, 
" politics TrniTJTt nftn r n p Tiii r t n o tJn'^'^p. (rr m n nlf '"'' " If, 
in addition" to the advantages that at present attend ujiun a 
' Sat. Rev. March 26, 1864. 
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successful parliamentary career, "the highest social rank was 
to be scrambled for in the House of Commons, the number of 
social adventurers there would be incalculably more numerous, 
and indefinitely more eager ; " and an overwhelming pre- 
ponderance would be given to a force which is "already 
perilously great." ' From all these disturbing infiuences, our 
political system has been preserved by the position assigned 
therein to the monarch. The court of our sovereign is there- 
fore an important element in the forces whereby the legitimate 
influences of royalty make themselves felt in the body politic; 
and if the favour and hospitalities of the court are beneficially 
dispensed — and its recreations becomingly directed into moral 
and healthful channels — the social and moral tone of the 
upper classes, and, by their example, of the whole community, 
are proportionably elevated.' 

The influence which properly appertains to the opinions of 
the sovereign, when constitutionally expressed, would naturally 
be exerted to place the government of the country in the 
hands of a minister whose policy was in accordance with the 
views entertained by the crown itself; but unless those views 
found a response from the nation at large, and were accepted 
by Parliament, they could not ultimately prevail For " the 
greater part of the power still practically retained by the crown 
depends upon the influence it can exercise on individual 
statesmen, and through thera on the dominant party of the 
day." In the last resort, no opinions or policy can be carried 
out by the government of England but such as meet with the 
sober approval of parliament and of the people. 

' Bagehot, En^. Ccnsl. p. 73. 

■ See Mr. Gladstone on ihis aubject in Cont. Rtv. v. 26, p. 13, and in 
the Church Quar. Rev. v. 3, p. 4S7. And see a well-wrilten " Letter lo 
the Queen, on her Retirement from Public Life : by one of her Majesty's 
most Loyd Subjects" (Loodou, 1875). 
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CHAPTER ri. 



The term " prerogative " maybe defined|j 
political powers which are ioherent i 
and that ha-ve not been conferred by Act of Parlia- ^'<^'<"^- 
mefit, and which accordingly continue within, the competency 
oLthe sovereign, except in so far as they have 'been modified 
or restrained by positive legis lation.' j For the king's preroga- 
tive is a part of the law of the'reailD^and hath bourids set unto 
it by the laws of England.^ All that is meant by prerogative, 
however, nowadays is, " the practical division which it is 
necessary to make between the duties of the executive and the 
duties of the legislative power."' 

The prerogatives of the sovereign of Great Britain are of 
vast extent and paramount importance. In the crown is 
centred the whole executive power of the empire, the functions 
appertaining to the administration of government, and supreme 
authority in all matters — civil, judicial, mUilary, and ecclesi- 
astical 

The king is, moreover, the head of-the-legisIatijfe7 Ofwhich 
be forms an essential constituent part; the generalissimo, or 
first in command, of-thcnaval-and mi litary -forces "ofTfe state ; 
the fountain of honour and of justice, and the dispenser of mercy, 
having a right to pardon all convicted criminals ; the supreme 

' CoK, list. p. S9J ; and see Ld. Caims' speeches on the Army 
Regulation Bill, Ham. D. v. 208, p. 520 ; and on the Irish Peerage, Jb. 
V. 225, p. 1314. [The word" prerogative " is simply a synonym for privilege, 
II is customary lo talk of the preroEalive <if the crawn and the privilege 
of parliament, but it would be just as accurate lo speak of the privilege 
of the crown and the prerc^ative of parliament. — Eiii/ar,] 

' Coke, 3 Si. Tri. p. 68. 

' Mr. Gladstone, J/am. D. v. 214, p. 476 ; and see Law. Mag. 4[h sen. 
V. 8, pp. 260-275, 
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governor, on earth, of the-national church ; and the 
tivfe'of the majesty of the reahn abroad, with power to declare 
war, to make peace, and to enter into treaty engagements with 
foreign countries. 

It is beside the object of the present writer to consider the 
prerogatives of the crown in their legal aspect ; for information 
on this subject the treatises of Chitty and Bowyer on Preroga- 
tive must be consulted. The present inquiry is confined to 
an investigation of the prerogative from a consiitutionai. point 
of view, in reference more particularly lo the legitimate control 
of parliament over- the exercise of the same on the part of 
ministers of state. 

For it must be observed, of all the royal prerogatives, that 
they are held in trust for the benefit of the whole nation, and 
Res^wiijbitiijF must be exercised in conformity with the constitii- 
--si^lj^^^^f tional maxim, which requires that every act of the 
ev^Nai; royal authority should be performed by the advice 

f™'*^"- of councillors who are responsible to parliament, 
and to the law of the land.* This responsibility is now 
acknowledged to be thorough and complete ; and as no public 
act of the sovereign is valid which is not performed under the 
advice of some responsible minister, so, on the other hand, for 
every exercise of the royal authority ministers must be pre- 
pared to account to parliament, justifying it, if need be, at 
their own peril. 

From the high and commanding position occupied by the 
Appoinimcntof sovereign, it would be natural to infer that he 
iho''OT»n''' should be free to secure the services of the wisest 
ihtirchuiqc and ablest men as his advisers. Accordingly the 
Riid du-musaL jjjjjjsii ConsUluJioB- dia ti n c tly r cc egftiaes-Jua-rigftt 
to Jlia^e choice of al l his responsible mitiisters. ' Lord 
loable powi 



n ass'erfsTliariris the " unquestionable power of the 
crown to choose and to change its servants ; " and that " no 
one would think of questioning the foundation of this power, 
of objecting to its existence, or of wishing to restrict it," pro- 
vided only that it is exercised " on grounds capable of being 
stated and defended." The grounds upon which the sovereign 

' See uHle, p. 8i ; Palmersloo, I/a'ii. D. v. 153, p. 1415. 
' Hallnm, Coml. Hisl. v. 3, p. 392 ; and see n teiolunon of the House 
of LorUs, on Feb, 4, 17&}, 
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mxf coosicittiuaailv disnisB a. ministry Ke ]iaB l&is <je&iei^: 
"If they- exhd:iu: imsnuil dissimsiaa» amang^c dieniBerves.: i£ 
they di^s from die sovereign, ac Sxaa dus- nsjtaaxv at litr^ 
[vpon a qiBcsUDiK of public poJieyJ ;. if tiiar aueasanKs sue 
miiMNjS to the inteiesis of die commy;. sE buauf or absood ; or 
if there ^loald exist a geaenl feeOng of ifaxi^: and c&x^;)pD> 
batioa of thieia thnaugbuut Che GOimtXf."'' 

FaethcMOtev ^s observed bf Mt Pte, "tiw st waei g a 
exercscs im o^imoai oa ths sentnaenCs as widl aa agaatf ol 
his minii^n; aod if ^aa dAtc &e jiadj^ Ui^ to be incou- 
petent, or m mmj 6tgftx vatt, ■ is die |xa«igMnre and, with 
perfect loTaltr kt hc adi^ Ae daqr of ifee ciowb lo dminss 
such iiuiuaef&" For ** Ae kiic cnaot be leqaind to tafce 
advice from men ra wfaoa be laBBot coofide ; aad, were Ihete 
DO other leaaoD, a timJ a Min n of con M en ce b a soffideni 
ground for a dange in has H^esqr's coondls.** Bn these 
abstract considenUioiis are madified and lestiained by the 
necessitf for obtaining the approral of paribtnent to the choice 
of ministers by the crown. For ccHistiintional nsagc requites 
that the soTcreign shaD not exercise his nndoobted right of 
dismissing his ministers from mere personal motives, but solely 
in the interests of the slate, and on grounds which can be 
justified to parliament. 

It is the undeniable right of either House of Parliament to 
advise the crown upon the exercise of this or any 
other of its prerogatives, it has been contended, i^^ion^' 
indeed, that " it is- t he right and p Tivilpfft nf ihi- "ppv""""^!" '>r 
House of Com mons to express its opinion and """""^ 
judgment, and even Hi ilillei aaptce- to the sovereign, as 
to the circumstances, and the mode in which, he may 
have been advised to exercise his undoubted prerogative of 
_£ll})psing the initmtereTirthe-crowiiJL! But-SHclian inter- 

fojfj^i~a--irU}t-tttl^frfi'fhniri' r.T~\\'.f- 'jnu.-rpijrn tu^.iil.l \y^ juslifl- 

- able only in the extreme case, if we may suppose" that such 
could occur, wherein the crown had selected unfit or imi)roper 

' Mir. of Pari. 1835, pp. aS, 19; and sec May, Cottit. Hist. v. 1, 

p. 122. 

• Furl, ffiil. V. 3S, P- I"'- 

■ Ld. Selkirk, J^ri. D. v. 9, p. 377. See Mr. {Jb.l.lonc'a commeiiu 
upon the dismissal of the Melbourne Miniatiy, In iHj^, by William IV. 
(Gltanin^i ef Iht Poll Vfari, v. 1, p. 231), 

* Lds. Morpctb and Sluiley, Mir. iij Pari. 1835. p, 74. 
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its advisers,^ In all ordinary circumstances, the 
miBist«rs_chosen by tlie sovereign are entitled to 
receive rrrrrTpFn^llFiiTirnj, if ■lyt-'^an •iinptt°4f— ""ii- 
-fidgn ce/^ ul th e l easT^ fair tr ial." ' 

Having vindicated the ngiit ot the sovereign to the free 
, . choice of his constitutional advisers, by whom the 
ciLnatioos of administration of the government is to be coo- 
S'thoTonlfs" ducted, it remains to be seen to what extent the 
limoffl sovereign is at liberty to exercise his personal 

n,iDisiry, inclinations in the choice or dismissal of individual 

ministers. 

Theoretically, it is presumed that the sovereign acts in ihis 
matter according to his own discretion. William III. allowed 
no interference with his own will in appointing whom he would 
to fill the high offices of state;* but the necessities of parlia- 
mentary government, coupled w,th the inferior capability of 
his immediate successors upon the throne, soon entangled the 
reigning monarch in the meshes of party, and deprived him 
of free agency, even in the choice of his own ministers. 

From the accession of the House of Hanover until at least 
the year 1812, it appears to have been a fundamental article 
of the Wliig creed that the ministers of the crown, and 
especially the prime minister, should be nominated by the 
chiefs of their own party, when in power ; and that the choice 
of the sovereign, in regard to his ministers generally, should 
Nomioaiion of ^^ limited to the members of certain leading aristo- 
inmisiers by cratic families. In this they were partially suc- 
t e crown. cessful, the earlier sovereigns of this dynasty being 
unable to resist the strength of the parly by whom this claim 
was set up. But George HI., immediately upon his accession, 
endeavoured to free himself from such trammels, and to break, 
down the great Whig oligarchy. As a matter of compromise, 
he succeeded in making good his right to appoint a portion 
of every administration, whilst the remainder were nominated 

' Ld. Selkirk's speech, Far!. D. v, 9, p. 377 ; and see Adolphus, 
Hist, of Eng. V. 3, p. 466, n. 

' Sir R. Peel's Jlf«n. v. i, p. 67 ; Ham. D. v. 191, p. 1728. [Minister,-, 
however, who do not presumahly enjoy the contiJence 0/ ihe House of 
Commons have no right lo a fair trial except on the issue whether they 
do or do not enjoy such confidence. — Editor. \ 

' Maoaaiay, His/, of Erig. fasiim. 
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by the leading statesmen who were invited to join the same.* 
This arrangement appears to have continued in operation 
imtil after the accession of William IV. 

It is only since the accession of George IV. that the u 
restricted choice of the crgjsai-in— thfi--fielcction ^ , ."^ 

/k-'-Tt— -—"-'»— — — ■ , i_' ir V u r 1 Free choice of 

Of.7I5fr-p«»e " ^— -1-- 



■amu gter him self has been freely the prime 
atlmittrd by all pnrtif^ in tTrrntntr ; -hwHrl^ now ^"^'"^y'^® 
universally conceded that the prime minister — as 
the minister in whom the crown has placed its constitutional 
confidence, and who is responsible to his sovereign for the 
government of the whole empire — should be the free and un- 
biassed choice of the crown itself. In 1827, as we have seen,' 

' In 1778, in view of the proposed retirement of Lord North, we find 
George III. stipulating in regard to the personnel of the incoming adminis- 
tration (Fitzmaurice, JJfe o/Ld. Shelbume^ v, 3, p. 20). 

Li 1782, George III. was allowed to nominate Lord Thurlow as Lord 
Chancellor and a member of the cabinet, whilst the Shelburne and 
Rockingham parties introduced five members each {Pari, D, v. 23, p. 

413)- 

During Mr. Pitt's administration, the king, who had great confidence 

in that statesman, did not interfere at all in his arrangement of the political 

offices, though in regard to some of them he privately expressed his extreme 

disapprobation (Rose, Corresp. v. 2, pp. 158, 175). 

During the Regency, in 1812, the negotiations with Lords Grey and 
Grenville for the reconstruction of the ministry fell through, because the 
Prince Regent claimed the right to nominate three members of the cabinet 
(including the prime minister) himself. This claim was objected to by 
the Whig lords, not as being unconstitutional, but because they deemed 
it to be opposed to the spirit of mutual confidence and freedom from 
suspicion which ought to characterize the cabinet council, and which 
rendered it essential that parties invited to co-operate in forming an 
administration should be at liberty to arrange its personnel amongst them- 
selves (/Vzr/. D. V. 23, p. 428). 

In 1827, when George IV. accepted Canning as the head of a coalition 
ministry, he imagined that he would be able to exercise, more directly 
than before, personal influence and control in nominations to office. This 
led him to propose Herries as chancellor of the exchequer, and though 
Canning made no objection to the choice. Lord Lansdowne (with others 
of his colleagues) demurred to this departure from constitutional usage, 
and tendered his resignation. The king became alarmed. He consulted 
the Duke of Wellington, who told him that the choice of a first minister 
must be the king's own act ; that " it was the only personal act the king 
of England had to perform ; and that, when he had appointed his first 
minister, all the rest devolved upon the person so appointed, who became 
responsible for the king's act.'* Finally his Majesty yielded the point, 
and induced Lord Lansdowne to remain in office (Torrens, Life oj 
Melbourne f v. i, p. 233 ; Colchester's Diary ^ v. 3, p. 501). 

' See note I, supra. 
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the Duke of Wellington declared that tliis was the sole act of 
personal government now exercised by the king. And in 1845, 
Sir Robert Peel said, in explaining the particulars of hia 
resignation of office : " I offered no opinion as to the choice 
of a successor. That is almost the only act which is the 
personal act of the sovereign ; it is for the sovereign to 
determine in whom her confidence shall be placed." ' 

But while the doctrine is now fully established, that the 
Necessity for sovercign has a free choice in the appointment of 
"'■^w^" the prime minister, the selectionof that functionary 
^^fidtnceof is nevertheless practically limited by the ali-im- 
paiijaBafli.- portant fact, that no minister can, for any length 
of time, carry on the government of the country who does not 
possess the confidence of parliament, and more especially of 
the House of Commons. This circumstance has contributed 
to restrain the undue exercise of the prerogative of the crown to 
choose or change its responsible advisers, at discretion, and to 
compel the crown, in all its dealings with an administration, 
to govern itself by considerations of high political expediency.' 
Ample security, moreover, that no changes of ministry will be 
effected by the authority of the crown but such as would com- 
mend themselves to the judgment of parliament, is obtained 
by the operation of the constitutional rule which 
requires that, whenever a change of ministry takes 
place in consequence of an act af-the ■crown^-thH" 
incmning ministers shall he held responsible to 
parliament for the policy which occasioned the retiremoDt of 
■ their predecessors in office.' 



ai3- 

' See Martin s Pr. Cons^, v. I, p. no ; and Prince Albert's opinion, 
quoted by Lord Russell, in Sans. D. v. 165, p. 44. 

' Grey, Hirl. Govt, 189, «. ; Hearn, Govt, of Eng. p. 9S i Ld. 
Broogham, in Mir. of Pari. iSjS, p. 25 j and see ante, p, 73. This 
principle was first recognized by Mr. Pitt in 1783, when he accepted office 
upon the dismissal of the Porlland administration. 

It was qaalified by Mr. Perceval, in 1S07, who, while admitting that 
every act of the crown must be vouched for tty a. responsible minister, 
nevertheless contended thai, in the interim between successive ministries, 
the aclioQ of the crown was necessarily independent ; and that whatever 
then took place was beyond parliamentary criticism or censure (Hans. D. w 
246, p. 253) i but it was even then emphatically asserted, by the beat 
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Upon the resignation or dismissal of a ministry, it is 
customary for the sovereign to send for the recog- Fflrmatinn of a 
nized leader of the opposition, or for some other °=" minisiiy. 
person of known weight and influence in either House of 
Parliament, who is capable of leading successfully the political 
parly to which he belongs, and to authorize him to undertake 
the formation of a new administration. It is not essential, 
however, that the person selected to bring about the construc- 
tion of a new cabinet should be the intended prime minister. 
It may be difficult at first to fix upon any one suitable for this 
office with whom a new administrarion could be induced to 
co-operate. In such circumstances some less prominent 
person could be chosen to negotiate for the formation of the 
ministry."- 

We have already seen that it has of late years become a 
settled principle that the political chiefs to whom 
the sovereign may confide the task of forming a em^t^'w' 
ministry are_a.t_ Jiheny-lo-se'ect the "individuals to 1^°^°^'^^ 
compose the same, and t o submct their na mes for ''° =*^^ 
the royal approval. This privilege is indispensable to the 
successful working of our parliamentary system, and, after a 
long struggle, it has been conceded to every political party 
which may, in turn, acquire the pre-eminence.' It is a con- 
par! iamentary authorities; "Ihat (here was not a. niomenl in the king's 
life, from his accession to hia demise, when there was nof a person con- 
slilutionally responsible for his actions ;" and this doctrine was distinctly 
affirmed, in 1S3S, when Sic R. Peel took office and holdly avowed his 
constitutional responsibility "for the dissolution of the preceding govern- 
ment, although he had not the remotest concern in it" {Peel's Miiri. v. 

■^In 1813, Lord Moira received a commission of this kind from the 
Prince Regent, with the understanding ihat he should receive some inferior 
office, together with a seat 10 the ctthinet (see the Dnke of Wellington's 
remarks on this point, in ffans. D. N. S. v. 17, p. 464: and in Well. 
Dtip. ^rd ser. v. 3, pp. 636-642 ; v. 4, pp. 3, 17, Z2) ; and in 1859, a^n 
the resignaKon of the Derby ministry, the queen charged Lord Granville 
to form a ministry, apon the ground that " to make so marked a distinc- 
tion as is implied in the choice of one or other as prime minister, of two 
statesmen, so full of years and honours as Lord Palmeiston and Lord John 
Russell, would be a very invidious and unwelcome task." Bnt Lord 
Granville failed in his endeavour j whereupon her Majesty commissioned 
I.ord Palmerston to form a ministry. 

• See Lewis, Ai/minis. -p. 96. Mr. Cuming's letter of 1827, in Hans. 
D. N.S. V. 17, p. 457 i D;ike of Wellington's letter c* 1828, in Peel's 
VOL. I. 1 
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stitutional necessity that the first minister of the crown should 
be able to assume full persDoal responsibility before parliament 
for the appointment of every member of the administration. 
This he can only do when he has been empowered to advise 
the crown in regard to the selection of the persons who are 
to be associated with him in the functions of government. 
The sovereign has, indeed, an undoubted right to express his 
wishes in favour of the introduction or exclusion of particular 
persons, but by modern constitutional usage he has no 
authoritative voice in the selection of any one but the prime 
minister. It is true that, in this as in other matters, the 
expression of a strong personal feeHng on the part of the 
crown may have great weight in excludinga person from office, 
or including him, at least for a time ; but even this considera- 
tion must ultimately yield to a regard for the public interests, 
and the sovereign must be prepared to accept as his advisers 
and officers of state those who have been chosen for such 
functions by the premier.' In like manner, in the event of 
a vacancy occurring in an administration, whether 
cTO^?°ap- ' ifom ordinary circumstances, or as the unavoidable 
"^w mmlsitr^ Tesult of differences between individual members of 
.. -(_^< '^ ' ,■ the same, it is the duty of the prime minister to 
7 '"'teke the pleasure of the crown in regard to the appointment 

MtJii. V. I, p. II i Sir R. Peel, Evidence, 285, Com', on Official Salaries, 
in iBjo ; and see MUI, Stfi. G<ait. p. 96. 

' George III., it is notorious, lad such a repupiance lo Mr, Fox, that 
for B long time he absolutely refused to admit him into the cabinet 
(Stanhope, Life of Pitt, v. 4. P- 17° i Jesse, Lift of George Iff. v. 3, p. 
365). in iSll, George IV. refused to allow the rcadmission of Mr. 
Cannine into the cabinet, after the death of Queen Caroline, although he 
had retired therefrom a few months previously, solely on account of his 
objections to taking part in the proceedings against the queen (Yonge, 
L^e ef Ld. IJverpool, v. 3, pp. 142-150}. In 1813, in deference to the 
wishes of the king, the claims of Mr. Huskisson to a seal in the cabinet 
were not pressed (Well. Desp. 3rd ser. v. a, pp. 9, 132). In 1827, Mr. 
Herries was appointed Chancellor of the Exchequer, to please the king, 
instead of Lord Palmerston, who was the nominee of the premier (Lord 
Goderich). In 182S, when the Wellington ministry was atiout to be 
formed, George IV. gave a carte blaneht for the selection of any persons 
who had heretofore been in his service, except Lord Grey, whom he 
objected to receive again into the cabinet (Peel's Mem. v. i, p. 12). In 
l83<, William IV. stipulated that Lord Brougham, who was personally 
displeasing to his Majesty, should not be replaced in the office of Lord 
Chancellor (Howley, Brit. Come. p. 269 ; Ann. Reg. 1835, p. 237). 
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of some one selected by himself to fill the vacant office. And, 
as Lord Liverpool ventured to assure George IV., in a 
memorandum urging upon the king the propriety of accepting 
Mr. Canning as a cabinet minister, " the principle of exclusion 
has rarely been attempted without having the effect of lowering 
the crown and exalting the individual proscribed.' 

If difficulties should occur in the.fot 
is always-e omp e t ettt ftwtlie sovereign to send forX 
and" take the advice of, any peer or privy councillor y*!" """* 
of weight and experience in public affairs, whose \ 
counsel he might consider would be serviceable to 
him in the emergency.^ 

The sovereign never attends at meerings of the cabinet 
council. Previous to the accession of the present 
dynasty it was otherwise ; and, so long as it was ^JU^^j -o, 
consistent with the practice of the constitution for "i=nd=dT^ - 
the monarch to take an active and immediate part 
in the direction of public affairs, it was fitting that no meeting 
of the cabinet should be held without his presence. But, 

' Vonge, Life of Ld. Lwerpeol, v, 3, p. 148. 

• Thus George 11. repeatedly availed himself of the advice of Sir Robert 
■Walpole, upon slate emergencies, after tiie retirement of WaJpole from 
pubhc Jife (Ewald's Life of Walpole, p. 442). In 1813, upon the crisis 
Arising OQt of the assassination of Mr. Perceval, when it became necessary 
to reconstruct the cabinet of which he was the chief, the Prince Regent 
applied for and acted upon the advice of his brother, the Duke of Cumber- 
land (Campbell's Ckanc. v. 7, p. 280). In 1827, during Ihe interr^num 
occasioned by the break-up of the Liverpool Administration, on account 
of the death of the premier, and the delay in the formation of a new 
ministry by Mr. Canning, the Duke of Newcastle used his privilege as 
a peer to obtain an audience of the king, at which he threatened the with- 
drawal of the support of (he Tory party from the government if his Majesty 
should select Mr. Canning as prime minister (Staplelon's Canning and 
his Times, p. 582). Upon the resignation of the Russell ministry in 1851, 
after several inelfectual attempts on Ihe part of various statesmen to form 
a new administration, her Majesty sent for the Dake of Wellington, not 
for the purpose of entrusting the making of a cabinet to his hands, but in 
order that she might take counsel from him in regard to the existing state 
of affairs, determining also *' to pause awhile before she again commejiced 
the task of forming an administration" [Hans. D. v. 114, pp. 1033, 
1075). Again, in 1852, upon the resignation of the Derby ministry, and 
in l8SS, after the resignation of Lord Atterdeen, her Majesty sent for ihu 
Marquis of Lansdowne for a similar purpose (/*. v. 123, p. 1702 ; 
Martin's Pr. Consort, v. 3, p. 205). [Bui compare Ihe account of this last 
n the Life of Lord J, RuiseU, vol. ii. p, 16a.— £dil/>r.] 
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under the existing system of government, through responsible 
ministers, it is obvious that in order to enable the cabinet to 
arrive at impartial conclusions upon any matter, it is necessary 
that their deliberations should be private and confidentiaL 

The proper medium of communication between the sovereign 
Tht lovereien ""^^ *''^ administration collectively is the prime 
and I he prime minister ; HOt mcrcly on account of his position as 
mimsier. head of the government, but especially because he 

is the minister who has been personally selected by the sovereign 
as the one in whom the crown imposes ils entire confidence. 
H e i s h£iunit»4eeeptliesovereigndnlyini'ormedof all political 
events of importance, including the decisions, of Parliament 
upon matters of public concern. Formal decisions of the 
ca bing t-Mpon questions of public policy are also submitted to 
the sovereign by the prime minister, upon whom it devolves to 
take the royal pleasure thereupon. Subordinate ministers, 
however, have the right of access to the sovereign and of 
direct communication with him, upon departmental business. 

The mode in which ministers address the sovereign ia 
Eiiqaetiein cpistoIary communications is peculiar. It is the 
wriiing lo the cstabHshed etiquette for the minister to use the 
wveicisn- third person, and to address his sovereign in 
the second.' When or by whom this epistolary form was 
introduced is unknown. Mr. Grenville's letters to George 
III., in T765, are in the ordinary forra.^ But, twenty years 
later, we find Mr. Fox employing the phraseology which is 
now in use : " Mr. Fox has the honour of transmitting to your 
Majesty the minute of the cabinet council assembled this 
morning at Lord Rockingham's, i8th May, 1782."' 

When it is necessary to obtain the royal sign-manual to any 
Royal sign- important document, the various secretaries and 
manual. other ministers of state who may require it, 

their respective departments, should make personal application 
for the same. But, if the paper to be signed be of an ordi- 
nary and unimportant character, it may be transmitted to the 
sovereign in a departmental despatch-box.* It is the duty of 

' Corresp. William IV. vriik Earl Crty, v, i, pp. niii., 390 ; Lewis, 
Adminis. p. 34, n. 
' Gretrville Pafurs, v. 3, pp. 4-15. 
' Kussell'a fax, v. I, p. 351 ; Stanhope's /W/, v. 4, Appx. pp. 1 
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t^e Lord Chancellor. to attend upon the sovereign in order to 
obtain' the sign-manual for the sanction of bills that have 
passed the two Houses of PariiamenL' 

Ifat any time the sovereign should be unable, through physical 
infirmity, to append the royal sign-manual to the g^^^, ^-^. 
multifarious papers which require his signature, the majiuai, whtn 
intervention of Parliament must be invoked to give '''*»"'^"" ■ 
legal effect to the arrangements necessary in the circumstances.^ 
In the last year of the reign of George IV., an Act was passed 
authorizing his Majesty to appoint one or more persons to 
affix the royal signature to papers, by means of a stamp, the 
state of the king's health being such as to render it painful and 
inconvenient for him to sign his own name.' And in 1862, 
with a view to relieve her Majesty from the excessive labour of 
signing every separate commission for officers of the army, 
marines, etc, after having already signed a "submission 
paper" authorizing the issue of such commission, an Act was 
passed empowering the queen in council to direct thai the 
said commissions may be signed by the commander-in-chief 
and a secretary of state, and to dispense with the necessity for 
the royal signature being appended thereto.' The urgency 
for this relief will be apparent when it is stated that in 1862 
her Majesty was signing commissions of 1858 ; and that, up to 
the time when an order in council was issued to permit the 
commander-in-chief and the secretaiy of state to sign on her 
belialf, there were 15,931 commissions remaining unsigned. 
These arrears were soon cleared ofFj but the queen still under- 
took to sign first commissions, and these had so accumulated, 
that, up to June i, 1865, there were 4800 first commissions 
awaiting her signature. But arrangements were then made to 
prevent ihe recurrence of such delays.' 

if circumstances should occur at any time that would render 
the personal exercise of the royal functions inconvenient or 

■ Canipbcll's CAanc. v. 7, pp. 157-159. 
' See Clode, Mi/. Forces, v, 2, p. 440. 

• II Geo^e IV. & 1 William iV. c. 23 ; and see IVeff. Dup. Civi! S. 
V. 7, pp. 9, 60-67. 

' 25 Vict. c. 4. See the debates on this Bill, iti Hans. D. v. 165, and 

lb. V. 176, p. 2Q20. 

' Rep. Cam'. Fub. Accoanls, Com. rap. 1865, v. 10 ; Evid. 2063- 
2118-2127 i Ham. £>. v. 180, p. 973. 
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. "ly 

; fir nthpT substitutes. 

fu™°*^ The most general delegation by the crown of its 
uons. political power has been that which has taken 

Aiaenctof place from time to time in the appointment, by 
ih"^i1!I '""' ^^^ sovereign, of Lords Justices and Guardians 
for the administration of the government during 
the absence of the sovereign from the realm. The powers 
granted to such persons have usually^ included eveiy possible 
exercise of the royal autHorTfy," except that of assenting to bills 
in parliament, an^l nf graniing jip^ragpir— Ttj-fT-lf has'"b^eea 
customary to accompany the commission by instructions, re- 
quiring the commissioners not to exercise certain of the 
powers granted (particularly those for the pardon of offenders 
anithe dissolution of parliament) without special signification 
of the royal pleasure. 

During the long reign of George III. the sovereign was 
never absent from England ; and his son and successor, 
George IV,, went abroad once only, in the year 1821, when 
Lords Justices were appointed by his Majesty in council. 
After the accession of the present queen, her Majesty, in the 
year 1843, paid a short visit to the King of the French at the 
Chateau d'Eu; and again, in 1845, visited Germany, Upon 
both these occasions, the opinion of the law-officers of the 
crown was taken, as to whether there was any legal necessity 
for the issue of a commission appointing Lords Justices during 
her Majesty's absence. Each time the law-officers were clearly 
of opinion that it was unnecessary. The question then 
resolved itself into one of expediency ; and, considering the 
great facilities for speedy communication afibrded by the 
general introduction of the railway system, and the circum- 
stance that her Majesty would necessarily be accompanied by 
a responsible minister of the crown, and could therefore per- 
form any royal act required of her with as much validity and 
effect on the continent of Europe as if it were done in her own 
dominions, the ministry decided that it was quite unnecessary 
to advise the appointment of Lords Justices, " really for no 
practical purpose," ' Royal visits abroad have since been of 
no infrequent occurrence ; and, as no appointment of Lords 

' Ld. Chanc. Lyndhurst, in J/am. D. v. S2, p. 1514; Mr. Disradi, 
/i. V. 228, pp. 700, 882. 
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Justices has taken place upon such occasions, the practice 
may be considered to have fallen into desuetude.* 

It is essential to the due execution of any powers by delega- 
tion from the crown, that a special authority, 
under the royal sign-manual, should be issued for in'^cyanc"""' 
the purpose. But, in 1788, a difficulty presented ''"""k '"""' 
itself on this score, arising out of the melanclioly 
condhion of George III., who was first attacked by insanity at 
that time. 

The mental disorder which afflicted the king was of such a 
serious character, that it rendered it imperative upon parlia- 
ment to take immediate steps to supply the defect in the royal 
authority for so long a period as the king's illness might con- 
tinue. Parliament then stood prorogued for a particular day, 
upon which, in ordinary circumstances, it is probable that it 
would not have assembled. But, taking advantage of the 
authority of the royal proclamation, ministers determined to 
meet parliament without further delay, and deliberate upon the 
posture of affairs. After full inq^uiries had been instituted, by 
both Houses, into the state of bis Majesty's health, they agreed 
to a resolution, that it was the right and ditty of the Lords and 
Commons assembled in parliament to provide (or the exercise 
of the royal authority, in such a naanner as the exigency of the 
case might appear to require. It was then resolved by both 
Houses, that it was expedient and necessary that leilers-patcnC 
for opening parliament should pass under the Great Seal. Thii 
was done accordingly ; and, so far as was possible, in these 
painful and unprecedented circumstances, the usual forms for 
the opening of parliament were adhered to, notwithstanding 
the incapacity of the sovereign.' But, in the proceedings had 
upon this occasion, the two leading statesmen, Pitt and Fox, 
with their respective followers, were at issue. A succinct 
account of this memorable controversy will be found in May's 
Censtitutiotiai History."^ It will suffice here to slate the 
general results arrived at, so fat as they establish an important 
point of constitutional law. 

It was argued by Mr. Pitt, who was then prime minister, 
that in conformity with the principles established by the revo- 
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' Campbell's Chanc. v. 4, p. 115, «. ^^ 

* Part. Hill. V. 27, p. 653, a seq. ^^H 

' Vul. i. pp. 146-162. hee albu l^ewls, Adtninit. p. III. ^^^| 
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lulion of 1688, and by the B'll of Rights, the Lords and 
Pflriiameni 10 Commons represented the whole estates of the 
supply defi- peoplc, and were, therefore, legally as well as con- 
k^'ij oBiM stitutionally, empowered to supply any deficiency 
when required, j^ jjjg kingly office, whensocver that should arise ; 
that this assumption of power was not incompatible with the 
principle of an hereditary monarchy, but was essential as a. 
safeguard of the throne itself against encroachment from any 
quarter. Having succeeded in obtaining the concurrence of 
Parliament to these conclusions, Mr. Pitt admitted that, as a 
matter of discretion, the Prince of Wales ought to be called 
upon to assume the regency, with all necessary authority, un- 
restrained by any permanent council, and with a free choice 
^ of his political servajita. But he contended that any power 
*hich was not essential, and which might be employed to 
embarrass the exercise of the king's authority, in the event of 
his recovery, should be withheld. This was strenuously 
opposed by Fox, who maintained that the regent ought to 
possess the full authority and prerogatives of the crown, with- 
out any diminution. Parhameot, however, agreed to the views 
propounded by Mr. Pitt, and the Prince of Wales consented 
to accept the regency upon these terms. The proposed 
restrictions upon the exercise of the regal authority by the 
prince were defined and enibodied in a bill, which it was 
intended should be passed Ly both Houses, and receive the 
royal assent " by a commission to be ordered by the two 
Houses of Parliament, in the king's name." The bill actually 
passed the Commons; but, during its progress through the 
Lords, the king's convalescence was announced, and the bill 
was dropped. 

In 1801 the king was threatened with a return of insanity, 
and the premier, Mr. Addington, had determined to follow the 
precedent established in 1788, when, happily, the king's 
recovery rendered any such proceedings unnecessary.' But in 
Returaofihf iSio the king's malady again showed itself, this 
king's malady, time destined to remain, and to terminate only 
with his life. Mr. Spencer Perceval was prime minister at this 
juncture, and he decided to adhere strictly to the precedent 
afforded by the proceedings in 1788, in every essential par- 

' Pelkw's Li/i o/SiamouCh, v. I, p. 347. 



I 



bL 



THE PREROGATIVE OF THE CRO^™. III 

ticular.' The ministerial plan was warmly opposed in parlia- 
ment, but was carried without alteration. The opposition did 
not then maintain that the Prince of Wales, as heir-apparent, 
succeeded of right to the regency during the king's incapacity. 
Mr. Lamb (afterwards Lord Melbourne) — upon the resolution 
that certain restrictions should be imposed upon the regent — 
moved an amendment, "That the entire royal power should 
be conferred upon him, without any restrictions." This 
amendment was negatived, by a majority of 224 to zoo. Lord 
Brougham remarks upon these two precedents that they " have 
now settled the constitutional law and practice in this im- 
portant particular." ' 

The pre-eminence of the king, by virtue of his prerogative, 
is such that he cannot be sued in a ny court, either c ivilly o 
criminally^ 



i provided a remedy for 
injulierTSroceeding from the crown which affect the rights of 
property ; as where it is alleged that the crown is in wrongful 
possession of real or personal property to which the subject 
has a legal title, or of money which is due to the subject fiom 
the crown — either by way of debt or damages on breach of 
contract — and where there is an absence of an appropriate 
compulsory remedy against the crown.' It cannot be presumed 
that the crown would knowingly be a party to the injury of a 
subject, yet it might commit injustice by misinformation or 
inadvertency, through the medium of some responsible agent. 
It is therefore fitting tha_l.llie..siygcL-slioald,be-aHtheri5ed to 
_ represent to the sovereign, in a respectful manner, t-lie nature 
of the alleged grievance, in order to enable 3. remedy to be 
applied. This remedy is by means of a Petition j)eii,ion of 
of Koght, a mode of procedure the origin of which Righi. 
has been traced back to the reign of Edward I., if not to 
Magna Carta itself.' 
' Lewis, Ailminis. p. 325 ; Walpole, Lift of Perceval, v. 2, chs. v. 

» SkeUhis of Statesmen, v. I, p. 176, 

' All.-Gen. Palmer, J/atu. D. v. 176, p. 2120 ; Thomas v. The Queen, 
L. T. Jiff: N..S. V. 31, p. 439. 

' Inquiry as te Feliltons oj Righl, by A. Cutbill (London, 1S74) ; and 
a treatise (piivalely printed) by Mr. Archibald, in Ihe form of a letter 
addressed to Ch. Justice BovUl; Broom, Const. Law, pp. 241, ^zt (*) ; 
Cox, Eng. Govt. p. 416. For the presem procedure see Scoit v. The 
Queen, in Kosl, atid tin. Nisi Prita Cases, v. 2, p. 6j4; and L. T. v. 
54, p. 109 i iJiy, Com/nan Law Practice. 
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The law in regard to Petitions of Right was amended and 
PtiidoiHof simplified in iS6o, by the Act 23 & 24 Vict. c. 
Right. 3^j which was extended to Ireland in 1873 by 

the Act 36 & 37 Vict, c, 69. The object of this Act is to 
assimilate the procedure upon such petitions as much as 
possible to that which is adopted in cases between subject and 
subject, and to permit Petitions of Right to be entertained by 
any of the superior courts of law or equity at Westminster. It 
provides-thataiiyjuch petition shall be left_ with the seg etary 



of stateJiatJheJjome depattrBentpitSfaer that the same may 
be submittedior"BerMajestyTconsideration. If she think fit, 
the queen will grant her fiat that right be done, when the 
merits of the suit will be investigated by the proper court, and 
judgment given according to law."- 

It is a mistake to suppose that, whenever a Petition of Right 
is presented, the sovereign should be advised to write upon it 
seit droit fail, whatever may be its prayer, leaving it to the 
courts to decide whether it contains any grounds for relief. 
By the law and constitution of England a suit cannot be main- 
tained against the sovereign, without the express consent of 
the crown. Tliat consent cannot properly be withheld when 
sufficient foundation or primA Jack groundwork for the claim 
put forth has, in the statement of facts on behalf of the peti- 
tioner, been adduced ; * but it ought to be withheld, by advice 
of the attorney-general, where it is clear that no relief can be 
afforded. The attorney-general is answerable to parliament 
for the advice he may give as to the granting or withholding of 
a Petition of Right, in like manner as he would be in respect 
to the granting of a writ of error, or a nolle prosequi.^ 

It has been already stated, as a constitutional principle, that 
Personal im- ^^ peisonal .actions of the sovereign, not being 
Diunkyofihe acts of government, are not under the cognisance 
"^""^"' of law i and that as an individual he is independent 
of, and not amenable to, any earthly power or jurisdiction. 
Some further remarks on this point may be appropriate. The 

' See a relum of all Petitions of Right on which her Majesly's fiat has 
issued under Ihe Act as & 24 Vic. from 1860 to 1876, with the result in 
CBch c»se. Com. Papers, 1876, v. 61, p. 167. 

' Broom's tig. Max. p. 61, n. 

' Uampbcll's Chailc. v, 7. p, 40S. «■ ; and cf, hans- D. v. 172, p. 
1174! and Tobin i>. The Queen, 16 C.£. AV/, H.S. p. 36S. 
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best authorities have declared that there i 
obtainable by the subject for personal i 
tyranny and oppression on the part of the bitpcnoaii 
sovereign wliich have not been instigated by bad iScSbltiii 
advisers, but have proceeded from the pcisona] •"'^"'y- 
misconduct of the monarch himselC Should any such cases 
occur, so far as the ordinary course of law is concerned, they 
would be covered by the maxim which forbids liie imputation 
of wrong to the sovereign,' and the erring prince mubt be left 
to the rebukes of his own conscience, and to his personal 
accountabihty to God alone. No decisions in regard to 
common criminal offences committed by any EtigUKh iiing are 
to be found in the books ; the jurists contending that the case 
of a sovereign being guilty of a common crime must be treated 
as the laws of Solon treated parricide, — it must be considered 
an impossibihty,' It was truly observed by Locke, in his 
essay on Government, that the inconveniency of tome par- 
ticular mischiefs that may happen sometimes, when a heady 
prince comes to the throne, are well recompensed by [lie pence 
and public security which result from the person of tlie chief 
magistrate being set out of reach of danger.' 

It would be unparliamentary to put questions to ministers of 
the crown, in either House, in regard to any per- 
sonal acts or opinions of the sovereign, or of any g,™™ii",i* 
of the royal family, for which ministers are not "''""""'8" 
responsible.* In 1871, Mr, Gladstone replied to a (»mii>'iia 
question of this kind, under protest, and in order J^f/ji^in','''' 
to disabuse the public mind of an erroneous im- 
pression,' And it is contrary to the usages of parliament lo 
address the crown upon matters which have not been made 
matters of compact between the sovereign and parliament,* 

Questions relating to the discliarge of public duties by the 
sovereign are not irregular, but they must be couched in 
respectful and parliamentary language.' 



■ Book 
' Mir. 



iCi Ltg. Max. p. 63. » Fischel, E»g. Caml. p, iji, 

z, section 205 ; and see Cos, Etig. Uovt. yo. 408 41(1. 
oj Pari. 1S41, pp. 60, 78 1 and lee Yonjip, l.ij, 0/ U. J.tvtt- 
pp. 4, 5, 230-234; Hans. J). V, ai7, pp, 11K7, 144(1, Jl, v. 
' ■«- V. ao4, p. 866. 
w». P- 3*3 i and see niitiilur ptccedcnti 



Jiaai, 

aiS, p. 1495. 

• Mr. Gladstone, Nans. D. 
in Com. Pafirs, 1868-9, v. 35, p. 959. 

' Hans. D. V. iga, p. 711. 
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The curious question, whether the sovereign is examinable 
The>ovo,ign as a witness, was raised in 1818, in the Berkeley 
asawiinejs. peerage case, in reference to the Prince Regent. 
The crown lawyers were unanimous in their opinion that the 
reigning monarch could not, by any mode, give evidence as a 
witness in a civil suit.^ On the other hand, it has been asserted 
by LorJ Campbell, " that the sovereign, if so pleased, might be 
examined as a witness in any case, civil or criminal, but that 
he must be sworn ; although there would be no temporal 
sanction to the oath," inasmuch as he is the fountain of justice, 
and no wrong may be impu ted to him.^ 

The "civil list" which is granted by parliament for the sup- 
j, . . port of the royal -honaeheW, an d fo rTlTe main- 

1 ipcome. (gjjj^pj^ ol.ibe. dignity of the crown in England, 
has, ever since the accession of George III., been given in 
exchange for the hereditary revenues of the crown, which are 
all surrendered to parliament* The civil list is settled anew 
upon the accession of every sovereign, and was fixed, in the 
case of Queen Victoria, at j£^3S5,ooo^pi°' p"— -"i ^ _^tI"'- more 
than one-third of this amolinclsallotted, by Act of Parliament, 
to defray salaries and superannuation allowances of the royal 
establishment. The sole remaining portions of the ancient 
estates of the crown which continue under the exclusive control 
ci.Li list '^^ ^^ royal family, are the Duchies of Lancaster 

and CornwaU, The former is a pecubum of the 
queen, although the chancellorship of the duchy is considered 
as a political office. Parliament is annually informed of the 
revenues of the duchy, though the neit receipts are paid into 
the queen's privy purse. 

The Duchy of Cornwall is the independent inheritance of 
the Prince of Wales, as heir-apparent, and only becomes the 
property of the crown when there is no lieir-apparent of the 
throne.* Without denying the abstract right of parliament to 

' See the opinion, in Yonge's Life ef Ld, LivtrjHiol, v. 2, pp. 369-375. 

■ livei o/lht Chmictllors, v. 2, p. 527. 

' [The whole of the hereditary revenues of the crown were not sur- 
rendered till the reign of William IV. The revenues which the crown 
derives from the Duchy of Lancaster have never yet been surrendered. — 
Editor. \ 

' See May, Coml. Hist. c. iv. 

' See the Crmiin Lands, by J. W. Lyndon (London, lS7r). As to the 
'* ' "' n between luids whicti have been assigned by the state for the 
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interfere with the disposal of the income arising from these 
royal duchies, it is not customary for the House of Commons 
to enter ujwn such inquiries.' 

There are some other branches of the royal prerogative 
which may fitly engage our attention in the present p^rogjiti^,, j„ 
chapter. They will naturally admit of the follow- jeiaiion lo 
ing classification : i. The right of declaring war "''e"!""'"- 
and making peace. 2. Intercourse with foreign powers. 3, 
The right of making treaties. 4, Interference in the internal 
concerns of foreign nations. Under each head the constitu- 
tional limits of parliamentary interference with the prerogative 
in question will be briefly stated, 

I, The Constitution has vested the right of declaring war 
and making peace exclusively in the crown, to 
be exercised according to the discretion of the ciinnVwar 
sovereign, as he may judge the honour and ^^ making 
interests of the nation to require. But this, like all 
other prerogatives, must be exercised by the advice and upon 
the responsibility of ministers, who are accountable to parlia- 
ment, and are liable to parliamentary censure or impeachment 
for the improper commencement, conduct, or conclusion of a 

The previous consent of parliament, either to the commence- 
ment of a war or the conclusion of a peace, is not formally 
required by the Constitution. The necessity for obtaining 
adequate supplies for the prosecution of a contest with any 
foreign power, and the control possessed by parliament over 
the army and navy by means of the annual Mutiny Acts, 
coupled with the existence of ministerial resijonsibihty, consti- 
tute a sufficiently powerful check against the improper use of 
this prerogative. Nevertheless, if the hostilities about to be 

nuinte nance of ibe honour and dignity of the crown and estates which 
belong to ihe reigning sovereign, for the time being, as a private person, 
see Smith's J\it/. kesii. l86», p. 104. And aee a. discussion upon a liill 
10 grant lo her Majesty the enjoyment of Claremont House during her life 
or pleasure, Hans. D. v. 1S2, pp. 960-965, 1075 ; /*. v. 183, pp. 4^3, 
921 ! and Act 29 & 30 Vic. c. 62, sec 30; Ceni. Paptrs, 1874, v. 35. 
For a history of all ihe ancient crown revenues, see Com. Pap. 1868-9. *• 
35. PP- 915-961. 

' Ham. D. V. 206, p. 323 ; v. 210, pp. 284-299, 

' Cox, Insl. Eng. Guvl. 596; Bowyer, Coitsl. Laia, 160; and see 
Amos, Fifty Ytari ef tht Eng. Cemt. p. 370. 
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entered into are likely to Involve serious consequences, it 
would be the duty of ministers, before engaging 
iecTio^rHa- therein, to summon parbament, to communicate 
mcniary (0 it the reasons for resorting to arms, and to 

'^°°"'- ■ ask for its advice and co-operation in carrying oa 
the war.' If parliament be in session at the time, it is customary 
for a royal message to be sent down, announcing the com- 
mencement of hostilities ; but this form has not been invari- 
ably observed.^ 

The crown, in communicating to parliament the breaking 
out of hostilities, the existence of a state of war, or 
pariianient the commencement of negotiations for peace,' 
wuh thi6 thereby jnvites an expression of opinion upon the 

" ^ ' same. The advice tendered by parliament maybe 
unfavourable to the policy of ministers, and its indispensable 
assistance withheld. Thus, the American war was brought to 
a close, against the will of the king, by the interposition of the 
House of Commons.^ 

In 1791, Mr. Pitt was obliged to abandon an intended war 

' Macaulay, in Naiis. D. v. 84, p. 8S9 ; Palmerslon, lb. v. 144, p. 16S, 
and V. 146, p. 1638 ; Lorci Grey, Ik v. 144, pp. ^2, 2475 ; Disraeli, Ik 
V. 21S, p. 89. For precedeots aS parliameDtaiy interference in quebtiona 
of war and peace, see May, Censt. Nisi. v. I, p. 458; Smith's Far/. 
JieTiianb. 1S59, p. 95 ; i860, p. i. 

» Com. Jour. Feb. ir, 1793: May 22, 1815; March 27, 1854. No 
message was sent upon the commencement of the Ctiina War ; see Mir. of 
Pari. 1840, p. 2584. As regards the Persian War, see Part. D. v. 146, 
j). 1577. And as to wars in India, lb. 151, p. 1002, etc. A debate arose 
in the House of Commons in 1867 (iJans. D. v. 190, p. 178), upon 
the question whether the conduct of the Eoverament in prosecuting the 
enpedition for the forcible release of certain British subjects imprisoned in 
Abyssinia, without immediate appeal to Parliament, was constitutional. 
The 54lh Clause of the Indian Government Act, 21 & 22 Vict, g 106, 
expressly directs that — when any order to commence hostilities is sent to 
India the fact shall be commimicaled to parliament within three months, 
if parliament be sitting, or within one month after its next meeting. The 
China war (1857-1860) was " begun and finished without the servants of 
the crown Chinking fit to ask for a. direct approval of their policy hy parlia- 
ment," although resolutions condemnatory of the war were proposed in both 
houses and carried in the House of Commons {Hans. D. v. 161, p. 546). 

' Cam. Jour. Dec. 8, 1795, Oct. 29, 1801, Jan. 31, 1856. 

* On March 4, 1782, the House resolved, that " all those who should 
advise the contiimance of the American war were to he considered as 
enemies to the king and countiy." This brought the war to an end, 
despite the wishes and intentions of George HI. (May, Const. Hist. v. i, 
p. 458). 
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with Rnssia, which he deemed essenli:il to the preservalion of 
the balance of power in Europe,, in deference to the adverse 
opinion of the House of Commons, expressetl indirectly but 
unmistakably, after a royal message on the subject had been 
transmitted to parliament ;' and in 1857, the House of Com- 
mons condemned the policy of the war with China. This 
occasioned a dissolution of parliament, which resulted in favour 
of ministers. 

But if the government, on their own responsibility, and with 
a knowledge of the international relations of the |i„,ii„iBeni ii 
kingdom, which it would have been impolitic to Wnd i.j^u.- 
have fully disclosed to parliament beforehand, i" b fo^lil'i"'' 
should have found it necessary, in defence of the *"■ 
honour or the interests of the state, to engage in a foreign war, 
it tKComes the duty of parliament, in the tirst instance, to afford 
the crown an adequate supporL Thus, Mr. Disraeli, the lender 
of the opposition, upon the declaration of war with RusHJa, in 
1854, said, "If her Majesty sends a message to parliament, 
and informs us that she has found it necessary to engage in 
war, I hold that it is not an occasion when wc are to enter mlo 
the policy or impolicy of the advice by which her Majesty has 
been guided. It is our duty, under such circum stances, to rally 
round the throne, and to take subsequent and constitutional 
occasions to question the policy of her Majesty's ministers, if 
it be not a proper one." ' 

i. The sovereign is the constitutional representative of the 
nation in its intercourse with foreign fjowers. The 
transaction of affairs of state with other nations kl^l^'il^ 
appertaining enclusively to the executive govern- ^^„"** 
ment, which is always in existence, ready for the 
discharge of its functions, and constantly assTsied by c%- 
perienced advisers in the performance of its discretionary 
powers. 

The medium of communication between the soveretgn of 
Great Britain and the accredited representatives 
of fofdgn nations is the secretary of state for foreign ^JiliT'^^ 
affairs. It t» his duty, in official interviews with "»«iifi>"c'',oi>t- 
foreign minisieTS, and t^ means of written de- '™ 

* Scnbope'i fia, V. >, p. II}. 

* Ztaw. />. V. tyt, p. At. 9tK imOa* remub by Mr. DnnelT h 
r riw BU M 10 ifcis ppengNiw. *ee Ii. *. f 73, p^ 97. 
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spatches, to convey the vien^s, opinions, and conclusions of the 
government upon matters arising out of the relalions of the 
British crown with other coantries. 

It is a necessary rule that the substance of all personal com- 
munications between the representatives of the British crown 
and the ministers of any foreign country, upon matters of 
public concern, should be committed to writioK. in order that 
a fair and complete record of the transactions between Great 
Britain and other states may be preserved in the Foreign Office, 
and, in due course, submitted to parliament.' The English 

constitutional system requires that parliament 
ibf^r'to™ should be informed, from time to time, of every- 
r--ento thing which is necessary to explain the conduct 

and policy of government, whether at home or 
abroad,'* in order that it may interpose with advice, assistance, 
or remonstrance, as the interests of the nation may appear to 
demand. It is unquestionably of immense advantage to the 
Advantage of country, that the diplomatic transactions and pro- 
mmmunicsiing ceedings of government abroad should be freely 
informaiitin od communicated to parliament, for thereby the 
foreign policy, f^j-gigj) pglicy of thc crown ordinarily receives the 
approbation of parliament, and is sustained by the strength of 
an enlightened public opinion.' This in itself confers an 
additional weight to our policy and opinions abroad. On the 
other hand, it is notorious that the English system of giving 
publicity to information obtained by government, in regard to 
occurrences in foreign countries, is viewed with disfavour on 
the Continent. A knowledge of the fact that all information 
procured by our foreign agents is liable to be made public, 
induces towards them a feeling of reserve on the part of the 
representatives of other governments ; and necessitates that 
our ministers should resort, more than they would otherwise 
do, to the practice of private correspondence.' 

A certain amount of discretion must always be allowed to 



' See Loid Clarendon, on the increasing power of public opinion ovf 
the foreign policy of the government, HaHS. D. v. 183, p. S^2 ; and se 
Amos, Fifiy Years oj Eng. Const, p. 370. 

* Rep. of Com. Com", on the Diplomatic Service, Com. Pap. 1861, \ 
6. pp. 75- 130. 344. 392- 
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the government in respect to communicating or withholding 
docuraems and official correspondeDce which may . . 

be asked for by either House of Parliament. While vHthhoiding 
it is necessary that parliament should be informed 1'^^l^^^'°f 
of ali matters which are essential to ex.(dain or 
defend the policy of the government, it is equally necessary 
that a minister should be able, upon his own responsibility, to 
withhold from the public such information as he may judge 
could not be afforded without detriment to the public service- 
Ministers are sometimes obliged to give "extracts" .. j„„jt,.. 
only from official papers, in certain cases; but given in cerBin 
parliament is bound to receive what is communi- ™"°* 
cated upon the faith and credit of the administration in whom 
their genera! confidence is reposed, unless they are prepared 
to question the personal integrity of ministers, or to pronounce 
a verdict of censure upon their public conduct' 

Thus, it is generally inexpedient, and highly impolitic, to 
communicate to parliament papers concerning 
diplomatic negotiations which are still pending; ce^Lgpend- 
somelimes, indeed, the government, in the exercise 'I's n^Bo""- 
of their own discretion, have laid before parlia- 
ment papers in such circumstances expressly in order that the 
opinion of parliament might be declared, so as to influence 
the course of events." But in i860 a motion in the House of 
Commons, for the production of a copy of a despatch received 
from abroad {upon a subject on which negotiations were pend- 
ing), and before it had been answered, was successfully opposed 
by the foreign secretary (Lord John Russell), on the ground 
that " sucb a course would not only be contrary to precedent, 
but contrary to every principle recognized by the Constitu- 

' A debate took pla^e in the House of Commons on Morcli 19, 1S61, 
on a motion for a committee to consider the discrepancies between the 
copies of ceilain correspondence reJating to Afghanistan, which was pce> 
sented to parliament in lSj9, and again (in a. different shape) in 1S58 ; 
and to report thereon with a view to secure that all copies of documents 
presented to the House shall give a true representation of the originals. 
After explanations on the part of Lord Palmpraton, against whose official 
conduct the motion was directed, it was negatived. But see Smith's J'arl. 
Remtmb. lS6r, p. 45 ; and Louis Blanc's Letlirs en England, 2nd ser. v. 
I, p. 206. See also the case of the China Despatches, noticed in Smith's 
Pari. Rcmimb. i860, p. 35. 

■ Mr. Disraeli, citing case of Crimean War, Jo 1854, Hans. D. 1. 173, 
p. 863. 
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tion ; " it " would be like inviting the House to 
answer." ' 

It is a cotnmon practice, in order to save time, to send on a 
Dnfisor despatch, intended for presentation to a foreign 

dispaithK. court, by the British minister abroad, with in- 
structions to withhold the delivery thereof until all the parties 
concerned had agreed upon it If afterwards the despatch is 
not agreed to, it is simply cancelled. It then has no existence ; 
and government have uniformly refused to communicate to 
parliament the original draft of any such despatch.* It is like- 
wise contrary to diplomatic usage to communicate to parlia- 
ment, or to the public, the answer to a despatch, until it has 
been received by the power to which it has been addressed.' 

In communications between the imperial government and 
its agents abroad, private and confidential letters 
M^fiden^at ^'^ necessarily frequently. made use of. These 
s'Tdence letters refer to circumstances not sufficiently cer- 
spon ence. ^^.^^ ^^ Sufficiently important, to be placed in the 
formal shape of a despatch ; or it may be that they com- 
municate circumstances which have been learnt from conversa- 
tions, or otherwise express opinions which it would be impossible 
to lay before parUament without placing the writer in a position 
that would exclude him thereafter from all means of informa- 
tion which it is essential he should obtain. Such letters it is 
the duty of the foreign secretary to receive, and it is equally 
his duty not to lay them before the House.* 

It is contrary to the etiquette observed towards sovereign 

princes to communicate to parhament autograph 

lo^S^Jd"" letters addressed by them to the monarch of Great 

|«e«n so»e- Britain. The practice is, for the secretary of state 

to refer to the substance of such letters in an 

official despatch, acknowledging the receipt thereof, whereby 

' Ifans. D. V. 157, p. 1177. 

' Ld. Pfllmeiston, Ih. v. 173, p. 540; Layard, B. v. 175, p. 662. 

' lb. y. 234, P- 3'9- 

* Ld. Palmerston, lb. v. 157, p. 1 182; and see Walrond's Letters 
ef Ld. Elgin, p. 79. For discussions concerning the publieaLzon of 
" private and confidential letters," addressed by Sir D. Lange to the 
foreign secretary, s,ee Jians. D. v. 227, Pp- I426-I436, 1500. As to the 
use of private correspondence in communications between the Home and 
East Indian governments, and especially with the Indian Frontier Stales, 
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an official record is preserved of their contents.' Nor is it 
proper, or consistent with practice, to lay before parliament a 
letter from a foreign monarch to one of his ministers of state, 
even though a copy of the same may have been transmitted to 
the Foreign Office by our own ambassador.' 

It is also unusual to lay before parliament any communica- 
tions between ambassadors and ministers abroad and the 
sovereign to whom they are accredited. Such documents are 
regarded as "confidential" for the obvious reason that their 
production "might lead to serious consequences." ° 

The sovereign, considered as the representative of her 
people, has the exclusive right of sending ambassa- , ^.^^^ 
dors to foreign states, and receiving ambassadors ofambasaa- 
at home.* This prerogative should be regarded as "'''"" 
inviolate, and should not be interfered with by either House of 
Parliament, — except in cases of manifest corruption or abuse ; 
else the responsibiUty for its faithful exercise by the minister 
of state, who is properly accountable for the same, would be 
impaired, if not destroyed." 

It would be a manifest breach of this prerogative and of 
international courtesy for either House of Parlia- HoosMofPar. 
ment to communicate directly with any foreign 'i^™' "' "n^y 

' Mr. Canning, in Part. D. v. 36, p. 187. 
' Jfans. D. T. 1S4. p. 381. 
; ' Ld. John Russell, lb. v. 131, p. 701. 

* Bosvyer, Censl. Law, pp. 157, 158. 

• Upon the accession to office of Sir Robert Peel, in 1835, lie selected 
Lord LondoQdeiry to be ambassador at St. Petersburg. This choice was 
■unpopular in the House of Commons 5 and, on March 13, 183S, a motion 
was made for an address " for a copy of the appointment, if any, of an 
amljaasador to St. Petersburg, tt^ether with a relum of the salary and 
emoluments attached thereto." No vote was taken on this motion, it 
being staled that the appointment, alltiough intended, had not yet lieen 
made. But th^ adverse feeling towards Lord Londonderry on the part of 
the House of Commons was so apparent, that his lordship, without com- 
mnnicating with any meml>er of the government, declared in the House of 
Lords that he would not accept the misaioo (Mir. of Part. 1835, p. 350), 
Both the Duke of Wellington and Ijjrd John Ru.-aell prolealed against 
the unconstitutional invasion by the House of Commons of the royal pre- 
ri^ative (/A. pp. 350, 358); and Sit R, Peel, who had announced his 
intention of adhering to the choice he tiad made (lb. p. 335), aftetwardi 
slated that he had been no party to Lord Londonderry's withdrawal, and 
that, hnd the address passed, he should have resigned office {/i. 1S41, 
p. 1834 ; I'ecl's Mem. v. 2, p. 8&). 
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luH HMinuni- iirincc or power. All such communications should 
•lih/li^lfo "^ made officially through the government, and by 
ixj»m. a responsible minister of the British cro*n.' 

Thiit principle forbids of any formal communications between 
Honwii of Pur- the Houses of Lords and Commons and other 
iUhiuuii legislators in the British empire, except through 
auwi&i'mhn the medium of the executive officers of the 
bodlil'ihroyih t'^'f^'''^' government ; and likewise of any official 
tha Inyariiil communication between a colonial and a foreign 
"•°" government, except through the same channel. 

3. It It a peculiar function of sovereignty to make treaties, 
leagues, and alliances with foreign states or princes; 
w'tri'tgnln* *"^ ^^ '^^ '^''' °^ nations it is essential to the 
iTMiiBi validity of a treaty that it be made by the sovereign 

power, for then it binds the whole community. In 
the British empire this sovereign power is vested exclusively in 
the crown, acting under the advice of its responsible ministers. 

Whatever engagements or contracts the sovereign enters 
into, no other power within the kingdom can legally delay, 
resist, or annul ; although t!ie king's ministers are responsible 
to ]Kirlinment for their participation in the conclusion of any 
treaty ilerogatory to the honour and interests of the nation.* 

A trenly is a promise or engagement entered into by the 

' Two iu«inbers Mcshx. Roebuck uid Lindsajr, in \he course of debate 



i ihe House of Cii«mons. This proceeding 
elicited from Uini ralmerslon (the preniie*! some very pertinent remarkK. 
"The Brtliih purlinmenl," he said, "is in no retatioo tci, has no inter- 
eourw vrtlh, nooflkial knowled)^ cJ, an; sovereign of on; foreienoouoliT. 
llwrtAire it is no pail of ourfancliom lo receive contmunicaiioni (ran ibe 
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e by (h< TfiapMuil'lc niinisiei of the crown, in c<Nisei]i>ence » 

oWeial nunmnniailiont hvld hv onler of a foreign ptvemmenl with (be 



Htitlthm'refnMent.'' Afler ftHiher ohscrrations on thii point, kcs tord- 
'^'- ' -^ttux btlhoi^l it ticlx to ptwce on Kcord, sa te ascor" 
• si«l««i«nt in MM Howae, lltat the {inKeeding in qve^tion 1 



Imtith |p)<reni 
tup <lcdM«d 

UdoM^a: „ , 

" HlKfly trnpitar, utd oa^t n«T«c to b« diawo intoptw e de M ** (Man. 
A «. in, p. ttfV 

* Simctv Qml- /m\ p. ife; 1 fiketooM, e^ v«. : Ld. Pialaeisiha, 
'*mu. At. 1(4 "" * * '^ -' ----- — = •>- ■-!— - 



IW tnatyoTLMMMtwic, Ami^ £>. «. iSS, p. 966. 
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highest authorities in the states concerned to do certain things. 
But it is an obligation of honour and good faith. No penalty 
is provided for its violation ; and there is no existing tribunal 
or external authority, which can enforce the obligations of a 
treaty,^ 

The constitutional power appertaining to parliament in 
respect to treaties is limited. Their formal sanction ^ 

or ratification by parliament, as a condition of their liamem in 
validity, is not required." The proper jurisdiction ^^s'° 
of parliament in such matters may be thas defined : 
First, it has the right to give or withhold its sanction to those 
parts of a treaty that require a legislative enactment to give it 
force and effect ; as, for example, when it provides for an 
alteration in the criminal or municipal law, or for the extradition 
of criminals, or proposes to change existing tarifis or com- 
mercial regulations.' Second, either House has the right to 
express to the crown, by means of an address, its opinion in 
regard to any treaty, or part of a treaty, that has been laid 
before parliament.' Third, it is in the power of either House, 
if it disapproves of a convention or treaty, to visit the ministers 
of the crown who are responsible for the same with censure or 
impeachment, as the case may be.° 

If a treaty requires legiilative action, in order to carry it 
out, it should be subjected to the fullest discussion in parlia- 

' Lord Derby, Hans. D. y. 230, p. 1462 ; Ld. Hammoud, /i. p. 1803 ; 
H. Richard, M.P., on the Ohligalioa o/Trealiei in Law Atag.nxhsei.v. 3, 
p. gi ; and a paper on Treaties of Guaranlee, lb. v. 6, p. 215. 

' Ham. D. V. 156, p. 1361 ; /*. v. 201, p. 174; Lord Derby's evid. 
before Com", on Diplom. Service, Cam. Flip. 1870, v. 7, p. 468. 

• See cases in Hertslet's Trialies, v. 9, p. 1064, etc. ; and see Forsylh, 
Cantl. Law, p. 369. 

• Mr. Pitts dictiun, Stnith's I\irl. Remtmb. i860, p. 33, Ld. Aber- 
deen's molion in House of Lords, Jan. 26, 1S32, for an address to the king, 
to cause certain alterations to he made in the project of a treaty respecting 
Holland, whicn harl been made public, with a view to the honour of Great 
Britain and the just claims of Holland (l^r, nf Pari. iSji-a, pp, 31D, 
2823). Mr. B. Cochrane's molion, in House of Commons, on July 13, 
1S60, in regard Co an article in the treaty with China, respecting the resi- 
dence of a British plenipotentiary at Pekin ; and Ld. John Russell's 
observations thereupon [Ham. D. v. 159, p. t8S6), 

• Mr. Gladstone, ia Ham. D. v. 1 5 ft, p. 1380; Ld. H. Felly's motion 
of censure in regard lo the Convention of Cintra, Pari. D. Feb. 2i, 
iSog. For older atse^ s«e Cox, last. &ng. Govt. p. 599: and ante, 
P-S4- 
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ment, and especially in the House of Commons, with a view to 
enable the government to promote effectually the important 
interests at stake, in their proposed aherations in the foreign 
policy of the nation.^ But, while parliament may refuse to 
agree to measures submitted to them for the purpose of giving 
effect to any treaty, they have no power to change or modify, 
in any way, a treaty itself.' 

Until of late years, it was not usual to lay before parliament 
treaties prior to their ratification by the governments con- 
cerned. A contrary practice has recently prevailed in several 
instances." Nevertheless, the prerogative of the 
go'vcmiifnt lo crown in this particular has not been abandoned, 
mfo^fion ^^^ '' '^ ^^" '"^ ^^^ discretion of government to 
refrain from communicating any treaty, especially 
a treaty of peace, to either House of Parliament until after it 
has been ratified.' 

Treaties between foreign powers, to which Great Britain is 
not a party, are not communicated to parliament ; although 
copies ihereof may be iti the possession of the British 
government.' 

It is unnecessary and inexpedient for the House of Com- 
mons to interfere in any way, or declare its 
violations of Opinion, on any matter of alleged violation of 
manes. treaty, or which concerns ihe foreign relations of 

Great Britain with other countries; unless at the instigation 
of the executive government, and with a. view to powers or 

i6, 1326. 
p. S48. 
- Jli. V. 2o(j, p. 1103. In 1S65, llie govenmient submitted to the 
House of Commons a " Sugar Duties and Drawback Bill," Ihe object of 
which was, " to give effect 10 a treaty which had not yet been ratified, and 
therefore could not be presented lo the House in the usual form, by com- 
mand other Majesty; but for the iuformalion of Ihe House, as the treaty 
required legislation, a copy had been presented as a return from the 
Treasury (y*. v. 206, p. 1103). In 1870, a treaty of neutrality with 
Belgium was for special reasons informally communicated to Ijoth HousM J 
of Parliament on the day of prori^ation, although its formal ralitication j 
had not been completed {/i. v. 303, pp. 1759, 1790). The same couise f 
was taken with regard to the treaty of Washington in 1871 (/*. v. 20^ J 
"), and in the case of the French Commetcial Trealy in 1873 (iAj 
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opinions sought for by the esecutive ; as matters affecling 
■elations with foreign countries are prerogative.' But ques- 
ions may be put to the administration in parliament, in refer- 
;nce to alleged infractions of treaties by foreign powers, and 
the purpose of directing the attention of government 
ihereto." 

Moreover, "it is neither regular to ask, nor is it convenient 
:o answer, questions relative to treaties which are Treaties stiu 
yet pending."' The initiation of a foreign policy i»ntiiaB- 
and the conduct of negotiations with foreign powers apper- 
tain exclusively to the executive government, who are re- 
sponsible for the course and issue of the same; and should 
not be interfered with by parliament, who necessarily can only 
possess imperfect information upon the subject, either by 
advice or by vote.* So long as parliament is satisfied with the 
general principles upon which negotiations are being con- 
ducted, and approves of the general policy of the government, 
it should abstain from all interference with pending negotia- 
tions.' 

After the conclusion of important negotiations with the 
representatives of any foreign state or states, it is usual for 

' Lord John Russell, Hans. D. v. 90, pp. 890, 891. See the discus- 
sion, in the House of Commons, on June 28, l86l,on an abstract resoludoti 
proposed in reference to the Garibaldi funii, for the liberation of Italy. 
And on the motion in the House, on April 28, 1864, to resolve that certain 
instructions issued to a colonial governor, in rcEard to the observance of 
neutrality in the American Civil War, were " at variance with the prin- 
ciples of interna lionai law." 

' See/if. V. 157, pp. 749. 757! '. 158, PP- 1109,1120. 

* Mir. o/Parl. 1B41, p. 1032. 

' British guarantee in the Luxemburg case, Hans. D. v. 187, p. 259; 
Treaty of Tien-tsin, /*. v. 191, p. 1 147. Mr. Bagehot, in his Eng. Corul. 
ed. 1872, urges the expediency of some parliamentary control over the 
makitig of treaties, as by requiriag that they be laid upon the table of both 
Houses certain days before they become vabd (pp. xlv.-iiix.]. But see Mr. 
Gladstone thereon, ffaits. D. v. 210, p. 325. 

' See the speeches of Mr. Disraeli and of Ld. Palmerston, in Hans. D. 
V- 17s, pp, 1279, 1286J and of Lords Derby and Russell, 2b. pp. 1924, 
1928. Papers r^arding pending ncEOlialiona with foreign powers are 
only communicate to parliament at the discretion of the crown, and SO 
far as they can be produced without public injury or inconvenience (see 
Mir. of Pari. 1830, p. 671 i 1840, pp. 8047, 2049 i 1841, p. 1507 ; Ham. 
U. V. 1B7, p. 1492). Confidential communications from foreign powers are 
never laid before parliament without previous communication with the 
powers concerned (Disraeli, /*. v. 230, p. 885). 
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the government to communicate the result to parliament, and 
to declare what is the course which the govern- 
mSoi'ationsio mcnt proposB to take in regard to the questions 
beiMdeknown involved therein.' If either House should be of 
opariamen. ^p^jj-^^jj jj^^j jj^g government has failed in its duty 
in any respect, it is competent for them to take any line of 
conduct they may think proper, in order to make known to 
the crown their opinions upon the subject.' For, while the 
initiation of a foreign policy is the prerogative of the crown, to 
be exercised under the responsibility of constitutional minis- 
ters, it is the duty of parliament, when the result of the 
negotiations conducted by ministers has been communicated 
to them, to criticize, support, or condemn that policy, as they 
may deem the interests of the nation shall require.^ 

The question whether the crown has power by its preroga- 
whethinhe ''*'^ ^° ''^^^ British territory to a foreign state, 
crown may d Li- except Under a treaty of peace, or to dispossess 
im^^!'wii^ itself of its sovereignty over any portion of its 
out assent Df dominions, without the assent of parliament, has 
jmtiidieni. been frequently discussed, and stiU remains 
doubtful* This question, so far as regaeds the right of the 
crown to surrender to a foreign state a part of its territory, 
was supposed to have been settled in the affirmative, on the 
authority of Lord Chancellor Thurlow, but Lord Campbell 
disputed the correctness of the dictum of his predecessor.' 
The point again arose in 1863 upotj the cession of the Ionian 
Islands to Greece, when it was argued by Lord Grey, in favour 
of the crown ; * also by Lord Palmerston, and Sir R. Palmer 
(Solicitor-General), to a similar effect, with an exception in the 

' Mr. Gladstone, J^aiu. D. v. 199, p. 325. 

* l,ord Russell, Jb. v. 176, p. 33J. 
' Mr. pisraeli, lb, p. 749, 

* See a digest of cases and opinions on the snhject in Forsylh, Carat. ^ 
Law, p[). t8z^iS6 ; and tlie debate in House of Conimons, in 1S54, in rela- 
tion (o Ibe issue of a loyal proclBBiation abandoning the sovereignty of the 
crown over the Orange River territory, Hass. D. v. 133, pp. 53-87. And 
see Amos, hifiy Yiars Eng, Ceml. p. 413; also observations in both 
Houses in regard to the proposed tiatisfei of the Gambia Settlement to 
France, JIani. p. v. 201, p. 1843 ; v. 203, pp. 339, 351 ; ». 206, p. 153 ; 

V. 226, p. 444 ; V. 227, p. 374 ; V. 228, p. 264. 

' Campbell's Cham. v. 5, pp. 555, 556, n. ; Smith's Pari. Ktmcmb. 
1863, pp. 13, 141. 
, • Hans. D. v. 169, p. 57. 
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case of newly-discovered territories which had been settled 
British subjects, when the laws of England having been 
duced therein, it was contended that the cession could not 
take place without the consent of parliament. Or, in the case 
of conquered or ceded countries, if parliament had legislated 
concerning thera, Sir Roundell Palmer considered that the 
concurrence of parliament might be necessary to their rc- 
iinquishmenl : ' an opinion which was considered by the Privy 
Council, without being fully decided, in 1876,' 

The consent of parliament is not necessary to consent of par- 
the acquisition, by the crown, of additional terri- Hament not 
tory, from foreign powers ) provided the same is ^qukkionrf 
not obtained by purchase.' lemiory, 

4. The crown, acting through the secretary of state for 
foreign affairs, is sometimes called upon to express jn^j^tence in 
its opinions in regard to the conduct of other mncemsof 
powers, in matters of internal or domestic concern. to'^'S""*'™'- 
The interests of British subjects resident in foreign parts, or 
engaged in comtnercial transactions with foreign in„„jniiori in 
citizens, may require the interposition of the fiireign aff^"' 
crown on their behalf; or a particular line of policy adojjted 
by a foreign state towards its own subjects, or towards a neigh- 
bouring state, may be viewed hy the British government as 
contrary to recognized principles of humanity, or of natural 
right, or as being likely to occasion a disturbance of the peace 
of nations. In such circumstances, the crown is warranted by 
international usage in offering friendly advice or remonstrance 
to a foreign government.* But great delicacy is necessary in 
all such acts of intervention, lest they should fail of their 
intended effect, and irritate instead of conciliating ; * thereby 

' Hans. D. V. 169, pp. 230, 1807 ; an<i see lb. v. 1 74. p. 378. 

• Damodhar Gardhan v. Deoram Kangi ; I L. R. Apf. Casts, p. 332 ; 
aod Law Rtv. v. 4, 4th aer. p, 577. 

• Duich Guinea, Hans. D. v. 305, p. 657; v. zii.p. aS?; Diamond 
Fields in S. Africa, lb. v. 207, p. 1631 ; acquisition of Fiji, /*. v. 226, 
p. 571; and see Amos, Fifty YiarsofEtig. Const, p. 403. 

• See a number of instances, cited by Ld. Palmetslon, wherein ihe Bril, 
governnient "have interfered with great success in Ihc affairs of other 
cooiitries, and witli great benefit lo tiie countries coocerned " (Hans. D. 
V. 175. P- 53a; Jb. V. 235, p. if>2). 

Ld. Palnierslon, when foreign secretary, gave frequent offence l<i 
foreign governments, and even to his own goveinment. Thus, ill 1848, an 
imtntinfi and ill-judged despatch, which pcfttly irritated the Spanish 
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weakening the moral strength of the crown in its foreign rela- 
tions, or necessitating a resort to arms. 

It is obvious that, if any diplomatic interventions are called 
■When pariia- for, they can only be exercised through the recog- 
°"'"™^^""'" D'zed official channels of international comraunica- 
Efforelfin"" tioH. Direct interference by either House of 
powers. Parliament in the domestic or municipal coocerna 

of a foreign country would be highly irregular and unconstitu- 
tional.' If, however, by virtue of existing treaties with a. 
foreign state, or for any other reason, the British crown 
possesses a distinct and formal ground for interposition in a 
domestic matter arising within a foreign territory, it would be 
perfectly regular for either House to address the crown to 
exercise that right ; or for either House themselves to appoint 
a committee to institute inquiries into matters within the 
jurisdiction of foreign countries, but in relation to which 
British subjects have a direct interest.' 

Such proceedings, however, must be restrained within the 
limits of political expediency, and should not be persevered in, 
if opposed, on this ground, by the responsible advisers of the 
crown." But there is a manifest difference between an un- 

government, and gave rise lo much debate in both HoQses of Parliament 
(Martin's Pr. Consort, v, 2, p. 65; and see lb. pp. 278, 301). 

' See Ld, Stanley's remarks on. a proposal to recoriJ the opinion of the 
House of Com. on the murder of Maximilian, Emperor of Mexico, and bis 
generals, Hans. D. v. iSS, pp. 1393, 1709. 

* Thus in 1875, the House of Commons appointed a select committee to 
inquire into Ibe circumstances M|:ending the making of contracts for loans 
by British subjects with certain roreign states, and into !be causes which 
have led to the non-payment of the principal and interest of such loans. 
This committee reported on July 29 (Cow, Pap. 1875, v. II, p. 1). 

' Ld, Palmerilon, on proposed address for the recognition of the 
Southern American Confederacy, Hans. D. v. 172, pp. 556, 668. In Ihe 
years 1794 and 1796 (see Pari. D. on General Filipatrick's motions on 
March 17, 1794, and Dec. 16, 1 796), the House of Commons was moved 
to address the crown to intercede with the government of Prussia for the 
liberation of General Lafayette and other Frenchmen, who had been 
captured during the war with France, and confmed in Frassian prisons. 
Mr. Pitt, however, successfully resisted the motions on constitutional 
grounds. He said, "No instance of such intaference as is now proposed 
has ever occurred at any former period, . ^ . nor could sudi interference 
be attempted without establishing a principle of the lilost unwarrantable 
tendency ; a principle inconsistent with the mlernal policy and independent 
rights of foreign slates." " It would be improper for this House 10 take 
Any Ehare in a transaction which in no degree conies within their province) 



THE PREROGATIVE OF THE CROWN, 1 39 

authorized interference in the municipal proceedings of a 
foreign country and interference with a specific object, under 
a specific treaty.' 

and on which iheir decision could have no influence " {Par/. Hisl. v. 32, 
p. I362). 

On a similar occasion, in 1836, a motion was made in the House 
of Commons for an address to his Majesty to use his good oSicea 
with his ally, the King of the Fteach, for the release of Prince PoliEnac 
and other slate prisoners, formerly ministers of slate of the late King 
Charles X., now confined in the fortress of Ham for atlempling a revolu- 
tion in France, which was afterwards successfully accomplished by others 
in Joty, 1830, and by means of which the present King of the French was 
placed upon the throne. The foreign secretary (Lord Palmerston), though 
personally sympathizing in the object sought to lie obtained by the motion, 
declared thai the House "could take no step so inexpedient, or even 
dangerous, as to ash the King of England by address to interfere in matters 
connected with the domestic concerns of another country " {Mir. ej Pari. 
1836, p. 1611. KdA see Life 0/ T. S. Duncombt. M.P. 1. i, pp. 237-244!. 

In 1839, a memberrmoved an address for correspondence between the 
Foreign Office and the British minister at Stockholm relative to the erec- 
tion of Slito, in Gottland, into a free-port, to the manifest advantage of 
British interests. Lord Palmerston opposed the motion, because neither 
" this House nor the English government has any busine.ss to meddle with 
the internal affairs of the government of Sweden," as would be done were 
this motion to prevail. It was accordingly ii^tived [Mir. of Pari. 1839, 
pp. 7S6-792 ; see also lb. p. 3762). And in 1861, a motion for copies of 
despatches from our ambassador at Vienna, describing the constitution lately 
granted by the Emperor of Austria 10 his subjects, was withdrawn ; on its 
Being stated by the foreign secretary (Lord John Russell) that, " although 
there is 00 secret about the matter," it was not desirable to produce papers 
" which relate so entirely to the internal affairs of Austria " {Hans. D. 
V. 163, p. 1870). 

' Lord Derby, lb. v. 234, p. 1823. Rec(^izing this distinction, the 
government acquiesced in motions made in the House of Commons, both 
ID 1831 and 1842, for addresses for copies of manifestoes and ukases Issued 
by the Russian government, aod relating to the administration of the 
kingdom of Poland ; England hnving been parly to a treaty, in 1815, by 
which the condition of Poland had been regulated, and subsequent acts 
of the Russian government towards the Poles having taken place, in 
alleged contravention of that treaty (Sic R. Peel, in J/ant. D. v. 64, pp. 
823-825) ; and in 1841, a member moved to resolve that, in the opinion of 
the House of Commons, certain tolls, known as the Sound dues, levied by 
the King of Denmark on British {and other) shipping were unjust, and 
required revision. The foreign secretary admitted the fact, and that the 
grievance was one of long standing ; bat he declared that n^otiations had 
been recommenced for the removal of the tolls, and that it was thererore 
inexpedient for the House lo interfere. Sir R. Peel (in Opposition at Ibe 
lime) concurred in (he inexpediency of interference by the House in foreign 
negotiations, Iml considered that, if the Crown should be unable to procure 
redress, the House might properly and advantageously interpose, and 
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The British government has likewise a right to intertere 
Pr K i' f *"^ demand redress from a foreign government 
Bniith whenever there is reason to believe that any 

Hibjecis. British subject has suffered a wrong for which that 

government is responsible, and has failed to obtain redress. 
Papers, in such cases, should be submitted to parliament; 
and, if it should appear that there is any ground of com- 
plaint against the Foreign Office, that department would be 
amenable to parliamentary criticism and censure.' But the 
government have distinctly declined to take up, as international 
questions, complaints of British subjects against foreign states 
arising out of private loan transactions ; or to interpose, except 
by good offices, between bondholders and the states by which 
they may be wronged.' 

Bearing in mind the constitutional limits wherein the active 
interference of parliament in the affairs of foreign nations is 
necessarily restrained, there is, nevertheless, an important 
function fiilfilled by the British legislature, as the mouthpiece 
Q - ■ ^ of an enlightened public opinion, which calls for 
presMdin Special remark. When events are transpiring 
^ra'gn uSkS^ abroad upon which, in the interests of humanity, 
or of the peace and good government of the world, 
it is desirable that British statesmen should have an opportunity 
of declaring their sentiments, from their place in parliament — 
whether by so doing they merely express, with the weight due 
to their personal character and high official position, the 
[■ • ^ - genera! feelings of the country, or whether they 
onigo airs. ^-^ ^^ influencing public opinion itself by intelligent 
and authoritative explanations upon points concerning which 

forti^ the ctown by a. temperate expression of opinion on [he subject, 
whicQ would doublless have weigbl with the Danish guvemnienL By 
Ueneral consent, the motioii was set aside by the previous question, to be 
renewed at another lime, if necessary (.^i-. of Pari. 1841, pp. 790-793). 
The House was aflerwards infoimed, in reply lo a question, of (he satis- 
fiiclory pw^ress of Ibe negoliations (/4. p. 2364), 

' Affairs ofGreece, /I'flfw. />. V. in, p. 1293 ;/*. v. 113, pp. 228, 329, 
47S, 639-739; case of the Tornado, lb. y. lOO, p. 2109; murder of 
British subjects by Greek brigands,/*, v. 201, pp. 1 113, 1162; v- 203, 
pp. s, 1412. 

' Foreign Sec, despatch of Ap. 26, 1871, quoted io Hant. D. v. 225, 
p. »l ; and see observations in House of Com. on July 21 and .^ug. 14, 
1S76, on the guaranteed Turkish Loan of 1854 ; and see Haiu. D. v. 135, 
p. 132a. 
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they possess peculiar facilities for instructing the public mind 
— it is customary for some member to call the attention of the 
House and of the government thereto, in an informal way, or 
upon a motion for papers ; • or, if need be, to propose resolu- 
tions, to express the sense of the House in regard to the 
proper action of the British crown in such a contingency. 
But, while important beneficial results may follow from the 
temperate use of this practice, it is liable to great abuse. 
Discussions upon topics which are beyond the jurisdiction of 
parliament to determine should not be provoked except upon 
grave and fitting occasions. When, by the operation of exist- 
ing treaties, the position or interests of England may be 
affected by events transpiring in other countries ^ — or where 
there is a reasonable probability that the observations of 
statesmen and politicians in the Bjjtish legislature will have a 
beneficial influence upon the fortunes of the country to which 
they refer ^ — they would not be unsuitable or out of place. 
But, whenever the ministers of the crown discourage or 
deprecate the expression of opinions in parliament upon the 
course of affairs in other countries, it is safer to defer to their 
guidance, and to refrain from utterances that may be hurtful 
to the cause which it is desired to promote, and that might 
even operate prejudicially upon the interests of the British 
nation.* 

We have now passed under review some of the prerogatives 
of the British crown, and have endeavoured to concluding 
point out, in the light of precedent, and with the "mo-i's- 
help of recognized authority in the interpretation of constitu- 
tional questions, the proper functions of parliament in relation 
thereto. We have shown that the exercise of these prerogatives 

' See the ob&ervalions of Sir R. Feel and Ld. J. Russell on religious 
intolerance ia Spain, Hans. D. v. i6l, pp, 2054, 2072 ; discuaaion on the 
aB'aJis of Denmark and Holstein, in ine Lords, on March 18, lS5l ; and 
on the Pope and the Kingdom of Ital]', in the Lords, on April ii|, 1S61 ; 
deliates on the affairs of Poland in the Lords on July 19, 1S61, and in the 
Commons on Feb. 27, 1863. And the debates in the Commons on the state 
of Turkey on June 18, 1875 ; and, in 1S77, upon the Eastern Question, 
especially on the resolutions proposed by Mr. Gladstone, -flans. D. v. 234, 
1. 955- 
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has been entrusted, by the usages of the Constitution, ti 
responsible ministers of the crown, to be wielded in the kin_ 
name and behalf, for the interests of the state ; subject always 
to the royal approval, and to the general sanction and control 
of parliament. Parliament itself, we have seen, is one of the 
councils of the crown, but a council of dehberation and advice, 
not a council of administration. Into the details of administra- 
tion a parliamentary assembly is, essenlially, unfit to enter j 
and any attempt to discharge such functions, under the specious 
pretext of reforming abuses, or of rectifying corrupt influences, 
would only lead to greater evils, and must inevitably result in. 
the sway of a tyrannical and irresponsible democracy. " Instead 
of the lunccion of governing, for which," says Mill,^ " such an 
assembly is radically unfit, its proper office is to watch and 
control the government ; to throw the light of pubhcity on its 
acts; to compel a full exposition and justification of all of 
them which any one considers questionable ; to censure them 
if tound to merit condemnation ; and if the men who compose 
the government abuse their trust, or fulfil it in a manner which 
conflicts with the deliberate sense of the nation, to expel thetn 
from office " — or, rather, compel them to retire, by an unmis- 
takab'e expression of the will of parliament. Instead of 
attempting to decide upon matters of administration by its 
own vote, the proper duty of a representative assembly is " to 
take care that the persons who have to decide them are the 
proper persons," " to see that these individuals are honestly 
and intelligently chosen, and to interfere no further with them; 
except by unlimited latitude of suggestion and criticism, and 
by applying or withholding the final seal of national assent" ' 

' Mill, -?^/. G^t. p. 104. 

' /i. i>p. gi\, 106. The whole ehapler "On Ihe Proper Functions 
Represenlalive Bodies "is deserving of a careful study. 
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CHAPTER- HI. 



JPREROGATIVE OF 1 



The Crown as the Mead of the Church and Stale. 

In dealing with the remaining prerogatives of the crown, which 
will be considered in the present and in the succeeding 
chapters, it will be convenient to arrange them under distinct 
headings. The first of these will deal with the crown as the 
head of the State and of the Church. The second of them 
will describe some other attributes belonging to the king. It 
will deal with the crown as tEie fountain of justice, the 
fountain of mercy, the fountain of honour, 

I. The crown is the legal head of the Church established in 
the realm of England ; the interpreter of the ^ ^^ ^.^.^ 
meaning intended to be conveyed by the Thirty- ofihcEiiab- 
nine Articles, the Liturgy, and other recognized "*''"' '-"''""^'i- 
formularies of the Church ; and the depository of the ultimate 
appellate jurisdiction in all causes and matters ecclesiastical' 
All appellatfe authority which, previous to the Reformation, 
was exercised over members of the Established Church by the 
pope, is now by statute vested in the Crown of England ; and 
every court, ecclesiastical or civil, held in England must be 
held in the name and under the authority of the sovereign." 

The kingdom of England and Wales is divided into thirty- 

' Royal Declaration prefixed to the Tliirty-nine Articles. 

* as Heaiy VIII. c. 19 ; t Eliz. c. 1 ; 16 Cat, I. c. 11 ; 13 Car, 
II. c. 12. See debate in House ol Lords, Haiu. D. v. Ill, p. 598, on ihe 
Bishop of London's Bill on Appeals to the Privy Coun. from EccI, Courts. 
The Ld. Chan, speech, in Hans. D. v. 168, p. 226. The Bishop of 
Oxford's speech, Ih. v. 184, p. 518. And Ld. Chanc. Cairns and Ld. 
Westbuiy, on ihe Supremacy of ihe Crown, /i, v. 193, pp. 1227-1233; 
Montagu Burrows, Parliamenl and thi Church of Englatid, 1875. 
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two dioceses, including that of Sodor and Man;' the respective 
limits of which have been defined by Acts of Parliament' By 
the laws of the realm no person can be consecrated to the 
office of bishop in the Established Church of England without 
the license of the crown to the dean and chapter for the 
election to that office of the person named ia a letter missive 
accompanying the same. A ro)^l mandate, under the great 
Established Seal, for the confirmation and consecration of the 
Church. proposed bishop is also necessary. And, if the 

dean and chapter defer or delay their election above twelve 
days from the receipt of the license, letters patent may be 
issued by the crown, conferring the episcopal office upon the 
nominee of the crown. The confirmation of the election of a 
bishop by the archbishop is simply ministerial, and merely a 
matter of form.' The crown has no power, by its mere pre- 
rogative, to create new dioceses, in any part of the kingdom. 
It must have recourse, for such a purpose, to the supreme 
authority of parliament. The crown, as legal head of the 
Church, may command the consecration of a bishop to an 
existing see, but it has no right to create a new ecclesiastical 
corporation, whose status and authority should be recognized 
by the community at large. Accordingly, when four new 
bishoprics were constituted by Henry VIII., the assistance of 
parliament was invoked to give effect thereto.* In 1836, when 
the bishoprics of Manchester and Ripon were constituted, and 
in 1875 upon the estabhshnnent of the see of St Albans, and 
ecclesiastical jurisdiction conferred upon the bishops, it was 
under the provisions of an Act of Parliament,' Suffragan 
bishops also are appointed under authority derived from parlia- 
ment ; and, though the selection of two candidates for the 

' [The diocese of Sodot and Man is williin the province of York ; it is 
not included in the ItinEdom of England and Wales.— £^i/«-,] 

• 6 & 7 Will. IV. c. 77 ; 38 & 39 Vict. c. 34 1 41 & 42 Vicl. c, 68. 1 
' 35 Henry VIII. c 30, § 14. See the case of Bishop Hampden, Q. 3, { 

Rep. N.S. V. I r, p. 483 ; and Amould, Li/e 0/ Ch. JustUe Denman, v. 2, ' 
p. 237. And see J. W. Lea, on The Bisheps' Oath of Homa^, Riving- 
tons, 1875. And see Com. Debates on the Cong^ d'^Hre Bill in \%^^. 

' 31 Henry VIII. c. 9. This Act is not found in the ordinary ed. of ihe 
statutes, but it is cited in the judgment of the Privy Council in the case of 
Bishop Coleaso. 

• 6 & 7 William IV. c. 77 ; 38 & 39 Vict. c. 34. [The same course has 
hecn taken with respect to the bishoprics established since 1S75. — 
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office is vested in the particular archbishop or bishop on whose 
behalf a suffragan is to be nominated by the crown, it is not 
compulsory on the crown to choose either of them. Govern- 
ment may inquire as to the persons intended to be proposed 
as suffragans in any given case before consenting to entertain 
the question at all,' 

All ecclesiastical synods or convocations of the Church must 
be convened, prorogued, dissolved, restrained, and 
regulated by the queen. No convocations of the 
bishops and clergy of the Church of England can assemble 
except by the express authority and command of the crown. 
Such authority has usually been given at the summoning of 
every session of parliament; and it is now agreed that the 
convocations, or provincial synods, of the two provinces of 
York and Canterbury (which are the ancient ecclesiastical 
councils of the archbishops) are of right to be assembled con- 
currently with parliamenL By writs directed to the arch- 
bishops, respectively, the crown exercises the right of summon- 
ing and of proroguing convocation.^ But, by the Act of 
Submission passed in 1532, the clergy have renounced the 
right to enact any new canons, constitutions, or ordinances, 
" unless the king's most royal assent and license may to thern 
be had, to make, promulgate, and execute the same." ' It 
has, indeed, been claimed, on behalf of the bishops of the 
Church of England, that they iare at full lib^ty to Diocesan 
assemble ordinary diocesan synods, to deliberate syDods. 
upon questions of faith and practice, but not to proceed to 
enact new canons, etc., without the previous license of the 
crown.* But this is very doubtful/ at any rate, "it is ad- 
mitted that diocesan synods, whether lawful or not, unless with 
the license of the crown, have not been in use in England for 
above two centuries," ° 

So far, at least, as convocation is concerned, all jurisdiction 
that may be exercised by convocation must be subject to the 

' 26 Henry VIII. c. 14 ; Mr. Gladstone, ffani. D. v. 20Q, p. 987. 

* TrevorsH Com»caiions, pp. 126. 155. 
' 25 Henry VIII. c. 19. See JiaHS, D. v. 179, p. 1269; 

* Joyce's Sacred Synods, p. 40 ; Pro. Church Congress r York, 18G6. 

' tjee atgnmenls in Moore's P. C, C, N.S. v, r, p. 434 ; and Bishop ai 
Melbournes Memocial, Com. Pap, 1S56, v. 44, p. I4I, 

* Moore, P. C. C, N.S. v. i, p. 464. 

vol. I. L 
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authority and control of the sovereign. By virtue of the 
queen's writ of summons, convocation is empowered 
oQvocaiion. ^^ deliberate upon matters affecting the interests 
f of religion and of the Church. It is well known that, from the 

I time of George I. (1717) until a very recent period, it was a 

regular practice for the crown to interpose and stop the 
i deliberations of convocation by a prorogation, immediately 

after they had formally assembled. But of late years a different 
I policy has prevailed, and it has been deemed expedient that 

I an opportunity should be afforded to the Church in convoca- ^M 

J tion to enter upon the free discussion of all ecclesiastical ^M 

_ questions. If the crown wishes particular subjects to be dis- ^M 

^^_ cussed in convocation, " a letter of business " is issued, direct- ^H 

^^^L ing the consideration of convocation to be applied to the ^U 
^^^t subjects specified therein. But another instrument, namely, a ^M 
^^V "royal license," is required by the .\ct of Submission to warrant ^M 
^^^ convocation in enacting a new canon, or, as it is termed, ^U 

" alleging or putting in use any existing ordinance or canon ; " ^| 
!■ in other words, passing any judgment, opinion, or sentence ^| 

j upon the question that has been debated.' No ordinance or ^H 
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upon the question that has 1 

sentence agreed upon in convocation has any legal validity 
until it has received the sanction of the crown; and, if any 
attempt be made to enforce the same without such sanction, the 
parties concerned would incur the penalties of a prjemunire.' 

2. The principle of constitutional law which requires that 
chiiiihof '■^^ prerogative of the crown in matters ecclesias- 
EngiMiii in ihE tical shall be exercised within the limits prescribed 
coionKs. jjy parhameut, applies with equal force to the 

erection of episcopal sees in the colonies of the United King- 

' Upon the assembling of the convocations of Canterbury aod York in 
Febniary, 1872, pursuant to the queen's writ, royal letters of business, and 
a ro^fal license, were severally issued for the purpose of enabling them to 
consider and report upon the matters contained in the Fourth Report of the 
Kitual CommissioQ, and the Convocations reported thereon {Coin. Fafi, 
187Z, V. 46, p. 39). A Bill was afterwards passed through purliament to 
give effect to certain recommendations of the Ritual Commissioners, but in 
the House of Commons the preanibie was amended, by striking oat words 
irvhtcb implied that the exisling law was ajtered " in pursuance of a report 
made by convocaLion. " It being undeniable that parliament is competent 
to legislate upon ecclesiastical questions without ihe assent of convocation 
{ffatu. n. y. Ill, pp. •"•' "- -'"" 



I 



J 



THE CROWN AS HEAD OF THE CHURCH. T4T 

dom. The Church of England, however, cannot be regarded 
as an Established Church in any British colony. 

In crown colonies, Ihat is to say, colonies which have been 
acquired by conquest or cession, and which do not possess 
separate legislative institutions — the legislative power being 
exercised by the crown, through orders in council — bishoprics 
may be constituted, and a measure of ecclesiastical jurisdiction 
conferred, by the sole authority of the crown. This has been 
done in the crown colonies of Ceylon, Sierra colonial 
Leone, St. Helena, and the Mauritius, and also at church. 
Gibraltar. In all these places episcopal sees have been esta- 
bhshed by the authority of the crown, which had a legal con- 
nection with the Church in the mother- country. But, even in 
the case of crown colonies, it should be remarked, that since 
the repeal of the Act, i Ehz. c. i,' which enabled the sovereign 
to appoint persons who could execute all manner of ecclesi- 
astical jurisdiction in any country belonging to the English 
crown, there is no power in the crown alone to create any new 
or additional ecclesiastical tribunal with coercive jurisdiction 
within the realm.' " It is a settled constitutional principle or 
rule of law, that although the crown may by its prerogative 
establish courts to proceed according to the common law, yet 
that it cannot create any new court to administer any other 
law ; and it is laid down by Lord Coke in the Fourth Institute, 
that the erection of a new court, with a new jurisdiction, cannot 
be without an Act of Parliament."" 

The Church of England in a crown colony is prohibited from 
making any regulation which is at all at variance with the 
ecclesiastical law ol the Church in the mother-country.' More- 
over, the power of the crown in any such colony musU be 
exercised within the limits prescribed by constitutioual law. 
Notwithstanding the opinion which has been expressed by 
some eminent authorities,' that the position of episcopal sees 

' By the Act 16 Car. I. c. u ; and see 13 Car. II. c. 13. 

' Juilgml. of P. CouQ. in re the Bishojj (Colenso) of Natal, Moore's 
i'.CC, N.S. V. 3, p. 115 ; ./S. V. I, p. 436. Arguments in case of Long 
V. the Bishop of Capetown. And see a digest of all cases and opinions 
on Eccles. Law applica.hle to the Colonies, in Forsyth, Const. La-.L; pp. 
55-63. ' Judgmt. of P. Coiin. in Bishop Colenso'a case. 

* Case of the Diocese of Colombo, Cem. Pap. 1866, v. 49, p. 22^. 

■ Bishop of London, Ham. D. v. [84, p. 511 ; Ld. Carnarvon (cDl. 
secretary), lb. p. 803. 
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in ihe crown colonies is cot affected by the judgment of the 
Privy Council in Bishop Colenso's case, it may be assumed that 
Coioniaj the power of the crown in such colonies is shown 

Church. by this decision to be limited to the issue of letters 

patent,' sufficient in law to establish personal relations between 
the bishop and his clergy, as ecclesiastics, and which merely 
confer powers that can be enforced by mutual agreement ; and 
that no bishop so appointed, under the provision of his letters 
patent, possesses any coercive legal authority whatsoever.' 

Any bishop appointed by the sole authority of the crown to 
any colonial diocese, unless be has obtained from the Imperial 
Parliament, or from the local legislature, power to enforce his 
decrees, must resort to the civil tribunals for that purpose; 
and they will give or withhold their assistance accordingly aS 
they are satisfied that he has rightly exercised his episcopal 
functions in the particular instance. 

In the case of new settlements {not being crown colonies) 
and colonies which have received legislarive institutions,' it 18 
clear that the crown (subject to the special provisions of any 
Act of Parliament) stands in the same relation to such a 
settlement or colony as it does to the United Kingdom ; and 
although it may authorize the consecration of a bishop in and 
Colonial for the benefit of the Church of England in any 

bishqpa. such colony, and thereby establish " personal 

relations" between the said bishop and his clergy, it has no 
power to assign him any diocese, with diocesan jurisdiction, or 
coercive legal authority thwein, without a special Act being 
first passed by the imperial or colonial legislature, authorizing 
ihe issue of letters patent for that purpose. For " no metro- 

' For copies of letters patent heretofore issued, creating colonial 
bishoprics, with or without metropolitan powers, see Ceni. Pap. iS66, 
V. 49. p. 181. 

' The contrary opinioH was maintained I17 Bishop Colenso, in his argu- 
ment before the Supreme Court of Natal, in September, 1867, in the case 
of the Bishop v, the Dean of Maritibnrg. But the judgment of Ihe court, 
in January following, disallowed the act of the bishop in depriving the 
dean of his ofiice, though it allowed him to assume coi;trol over the Cburch 
buildings in Ihe diocese {Com. Pap. 1867-8, v. 48, p. 465). 

• See Act 6 & 7 Vict. c. 13. Certain bishoprics in the East Indies were 
authorized to be established by the imperial Acts, 53 Geo. 111. c 155, 
5 49, and 3 & 4 Will. IV. c, 86, § 93, See also 5 & 6 Vict. c. 119, and 
34 a 35 Vict, c, 62. The East India bishops are still appointed by the 
queen, by letters patent (Com. Pap. 1871, v. 50, p. 739). 
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politan, or bishop, in any colony having legislative institutions 
caa, by virtue of the crown's letters patent alone (unless 
granted under an Act of Parliament, or confirmed by a colonial 
statute), exercise any coercive jurisdiction, or hold any court 
ot tribunal for that purpose. Pastoral or spiritual authority 
may be incidental to the office of bishop, but all jurisdiction 
in the Church, where it can be lawfully conferred, must pro- 
ceed from the crown, and be exercised as the law directs ; and 
suspension or deprivation of office is a matter of coercive 
legal jurisdiction, and not of mer-e spiritual authority."' 

Our definition of the legal status of a bishop of the Church 
of England, in a colony or dependency of the ca^e of Bishop 
British crown, is taken from a judgment of the i^oicnso. 
Privy Council in March, 1865, in the case of Dr. Colenso, 
Bishop of Natal, who was deprived of his episcopal functions- 
after a formal trial and condemnation for heretical opinions, 
before a synod of the Church in South Africa— by his metro- 
pohtan. Dr. Gray, the Bishop of Capetown. Upon the appeal 
of Bishop Colenso to the Privy Council, the decision of the 
metropolitan was set aside, upon the ground of want of the 
necessary authority and jurisdiction to determine upon the case. 

Adverting to this judgment, it was stated by the Attorney- 
General in the House of Commons on March 27, 
1865, that the Privy Council thereby determined jud^amor 
(i) that no legal dioceses are created by letters J^^"-)''' 
patent in the colonies possessing representative 
institutions, or in which the Church of England had not been 
previously estahlished by law ; (2) that the letters patent here- 
tofore illegally issued for the erection of episcopal sees in such 
colonies do not create any legal identity between colonial 
the Episcopal Church presided over by these bishops, 
bishops, and the United Church of England and Ireland; (3) 
that these letters patent do not introduce into those colonies 
any part of the English ecclesiastical law ; (4} that they 
confer on the bishops no legal jurisdiction or power what- 

' Ptivy Conn. Judgl. Bp. of Nalal v. Bp. of Capelown ; Judgment of 
Master of the Rolls, on Bp. Culenso's salajy, Nov. 6, 1866; /urisi Rip. 
N.S. V. 12, p. 971, For comments oo this judgment, ieeJIans. D. v. 185, 
PP' 386, 392 ; lb. y, i85, p, 3S3 ; and see Long v. the Bp. of Capetr™- 

fn K1nni.»'c I- r C N « D 1 n Jll- onH CKB Fr l.nrlr C. A. Tcnl 
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ever ; and add nothing to any authority which the bishops 
maj' be legallj' capuble of acquiring by the voluntary principle, 
without any letters jialent or royal sanction at alL The 
maxinnum 0|)erntion of these letters patent seems to be, to 
incorjxiratc the bishops and their successors, not as an eccle- 
diastical corporation in the colony, whose status, rights, and 
authority the colonies would be required to recognize; but 
■imply SIR a common legal corporation, which it is in the ordi- 
nary prerogative of the crown to create, and for which no 
Itatutory powers are required.' On May 30, the colonial 
ry informed the House of Commons that, upon the 

of the liiw officers of the crown, the government had 

decided thut, in existing circumstances, no letters patent to 
bilhops ought to be issued to colonies having representative 
iniitilutions. In filling up a then-existing vacancy in the 
diocese of Rupert's Land, a letter was addressed by the Arch- 
bishop of Canterbury to the colonial secretary, upon which her 
Majesty wait pleased to issue a mandate to the archbishop 
RUlhorizin^ him to consecrate a bishop, but no letters patent 
were iNBued purporting to convey jurisdiction conferred by the 
crown.' 

The authority presumed to have been conferred upon a 
t'olonUl colonial bishop, by his letters patent, "to perform 

dionukn rII tlic functions appropriate to the olbce of a 

v/nait. hishop in a colony," did not "confer power to 

convene a meeting of clergy and laity, to be elected in a certain 
manner prescribed by him, for the purpose of making laws 
binding u|KJn churchmen," *' Such a meeting," it was held, 
wan "not n synod, and its acts are illegal, if they purport, 
without the consent of the crown or the colonial legislature, ti 
bind persons beyond its control, and to establish new courts 
oTiuKlict,*'* 

in Canaila, so early as the year 1855. application was made 
-^ ^ 10 the Imperial Parliament, by a joint address 
t^^U from both Houses of the Canadian legislature, iof 
-'^"*' the repeal of sack imperial statutes as impeded tbe 

> TI«QNca«. Eto« Collie, S, Sa.MtdB.^. 635. 

* M^t. IK T. i}4, & 176; <t, tj% p. IKKX See die Conapoadeneiv 
and iM« of MMdtM bOrnVk ml. * C ttim M SuAitrici, Ko. 1, 

* C*Mat Lm« *. Ike Kdrap of Cafictoini, in Bcodikk'^/n^Miiia ^ J 
Mt A tifMB. ip. ay^ 
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clergy and laity of the colonial church from meeting in synod, 
and from electing their own bishops ; but, after consulting the 
law officers of the crown, the secretary of state for the colonies 
recommended that the powers sought for should be conferred 
by an Act of the Canadian legislature, as had already been 
done in the colony of Victoria. Whereupon the Act ig & ao 
Vict, c 141 was passed to enable the members of the Church 
of England in Canada to hold synods, and to elect their own 
office-bearers. Being reserved for the signification of the royal 
pleasure thereon, this Bill was disapproved by the crown 
law officers, who were of opinion that, in order effectually 
to legalize the election of Canadian bishops, an imperial 
statute would be requisite. The Bill, however, was referred to 
the Judicial Committee of the Privy Council, who, after hear- 
ing counsel on the matter, advised that it should receive the 
royal assent Whereupon it was specially ratified by the 
queen In council.' Since the passing of this Act, the crown 
has deliberately surrendered the right of nominating bishops in 
Canada, and of approving the choice thereof by the clergy and 
laity.' 

3. Inasmuch as the whole collective legal powers of a 
bishop of the Church of England, as distinguished ^-^^^^ ^£ 
from his spiritual powers, are derived from the England 
crown, in conjunction with parliament, it follows '■^"'"^- 
that no such authority and jurisdiction can be granted out 
of the queen's dominions, except as the result of a special 
arrangement with the governing power of a foreign country ; 
and that the authority of parliament must be invoked to enable 
the crown to dispense with the requirements indispensable to 
the ordinary appointment and consecration of bishops within 
the realm. Thus, in 1786, after the independence of the 
revolted American colonies had been established, an act was 
passed empowering the Archbishop of Canterbury or York, 
with such other bishops as they shall think fit to assist, to 
consecrate citizens or subjects of foreign states to the episcopal 
office, according to the form of consecration in the Church of 

' See/0urnal Ltg. Assy. Can. 1856, pp. 259-266: Com. Pap. 1856, 
V. 44. P- 129; /*■ 1857, § Z, V. ZS, p. 97. The Canadian slatule was 
afttirwards amended, in order to remove doubts in regard to the repmseiila- 
tion of the laity in the synods, by the Act 22 Viet. c. 139. 

' Mac. Mag. v. iB, p. 456, 
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for the royal ^H 
for the con- ^^ 



England. This act dispensed with the necessity for tl 

license for the election, and of the royal mandate for the con- 

I firmation and consecration of such bishops ; but it forbad any 

such consecration without the royal license having been first 

obtained for the performance of the same.' Subsequently, in 

the year 1841, the provisions of this Act were extended so 

as to admit of bishops so appointed exercising spiritual 

juriadiclioo over the ministers of British congregations of the 

Church of England in foreign countries, as well as over such 

other Protestant congregations as may be desirous of placing 

themselves under their authority,^ In 1862, the Bishop of 

* Oxford submitted a Bill to the House of Lords, to authorize 

'■ the appointment and consecration of bishops for heathen and 

I Mahomedan countries witli a view to the spread of the gospel 

among the heathen, to dispense with the necessity for any 

, license from the crown, and to enable Ihe archbishops to pro- 

f ceed to consecrate such bishops. The Bill was opposed by 

' the lord chancellor, as being an attempt to " assail and remove 

l the supremacy of the crown j " and because it was necessary, 

' in order "to maintain the constitution of the country in 

I Church and State, that no act should be done by which dignity 

is conferred, except under special authority emanating from the ■ 
sovereign, as the source of all authority, temporal and • 
spiritual," Moreover, there was no necessity for the Bill, 
as the power and authority required had been already given by 
the Acts of 26 Geo. III. and 5 Vict aforesaid ; and there was 
, no difficulty in obtaining the license of the crown to proceed 

I under those statutes. The Bill was accordingly withdrawn.' 

In i86r, the bishops of the Anglican Church in New 1 
Zealand, after communication on the subject with the secretary ,)l 
of state for the colonies, and the attorney- general for New . 
Zealand, consecrated a missionary-bishop for the islands of 
the Western Pacific, without letters patent, or any mandate ', 
from the crown, a precedeijt which has since been followed, , 
without objection.* 

4. By the Act 14 Car. It cap. 4, commonly called the 



' a6Geo. III. c. S4. 
' The Jerusalem Bishopric Acl, 5 Vict. c. 6 ; and see (he form of license 
from Ibc crown in Stephen's £cd. Sia/. v. i, p. 2150, n. 

• ffamj. D. V. 16S, pp. aaj, 234. 

• /*. v. 185, p. 380. 



THE CROWN AS HEAD OF THE CHURCH. 

Act of Uniformity, the use of the Book of Common Prayer 
thereunto annexed is made binding upon the clergy ^a of 
of the Church of England : and they are expressly uniformity. 
forbidden lo make use of any other form or order thati what 
is prescribed and appointed lo be used in and by the said 
book, A declaration of assent and consent to the said Book 
of Common Prayer is required to be made by all officiating 
ministers of the Church, together with other declaraiions for 
the maintenance of ihe established religion and government 
in church and state. This Act, however, is limited in its 
operation to the "kingdom of England, dominion of Wales, 
and town of Berwick-on-Tweed." ' A similar Act was passed 
by the Irish Parliament.' 

In conformity with the general spirit of liberality, and 
increased freedom of action in regard lo ecclesiastical questions, 
which characterizes enlightened public opinion at the present 
day, it would appear that Parliament is not inclined to insist 
npon the literal observance of this statute. Thus, on August 7, 
1862, inquiry being made of the government, in the House of 
Commons, whether a certain injunction issued by the Bishop 
of Oxford to his clergy was in conformity with the Act of 
Uniformity, the attorney- general evaded a direct answer to 
the question, and incbned to regard the subject-matter of the 
injunction " as one that concerned the bishop and his clergy, 
and not the government." " 

In 1S65, pursuant to the recommendations of a royal com- 
mission appointed to consider the terms of sub- f;^„f^,^^^ 
Bcription to the articles and liturgy of the Estab- clerical sub- 
lished Church by persons admitted to holy orders '="p"°''- 
therein — which were previously of a very stringent character, 
— parliament adopted a new form of subscription, couched in 
general terms,' professedly in order to quiet the conscientious 
scruples of a large body of the clergy, and to admit of a grealer 
latitude of opinion, in regard to many questions of faith and 
practice, concerning which the Church has not pronounced 

' But see the previous Act on the same subject, of I Elii. c. 2, which 
applies to the whole of " the Queen's dominions," and wliich has not been 
repealed. 

■ 17 fi: l8Car.II. c. 6. 

' Bans. D. V. 168, p. 1213. Bat see !i valuable note on this point in 
Smith's /'or/. Remcmb. 1862, p. iSo. 
* * By Act zS & ag Vict. c. 122. 
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sider it to be;:^B 



authoritatively, or upon which she does not 
of essential importance that her ministers should be entirely 
agreed,' The Act of Unifornaity was amended in 187 1, by the 
Act 34 & 35 VicL c 37, which directed the use of a revised 
Table of Lessons, in lieu of the one previously sanctioned, 
was again amended in 1872, by the Act 35 & 36 Vict, c 
which authorized the use of certain shortened forms of divi 



Royal Prerogative wnterHing the Army and Navy. 

The existence of a military force, of greater or less extent, 
. ] .■ , for purposes of protection and offence against the 
ihe army aod encmics of the state, is essential to the well-being 
"='''■ of every community. All military authority andi 

command within the realm is necessarily centred 
sovereign ; a prerogative which, by the declaratory Acti] 
13 Car. II, c 6, was expressly confirmed. 

The dependence of the army upon the crown, absolutely 
and without any qualification, has ever been regarded as the' 
undisputed right of the occupant of the English throntT 
Nevertheless, at the revolution of 1688, such limitations werfll 
imposed upon this prerogative as have rendered it impossibU 
that it should be exercised to the detriment of English liberty. 
It was declared by the Bill of Rights " that the raising 
keeping a standing array within the kingdom in the time of 
peace, unless it be with the consent of parhament, is against 

Parliamentary consent to the continued existence of a 
standing army is given only for the period of one year at a 
time, by a formal resolution of the House of Commons fixing 
the number of men of which the army shall consist This 
resolution is embodied in the preamble of the annual Mutiny 
Act,' which recites the aforesaid provision of the Bill of Rights, 

' Hans. D. v. I79, p. 963 (Archbishop of Vork) j lb. v. 180, p. 656 
(Attorney- General Palmer). See Amos, Fifty Years Eng. Const, pp. 
104, 109, for const itutiooal changes involved in modern legislation upon 

' See Cox, Itisl. En^. Govt. 594. • Clode, Mil. Fore. v. 1, c, 5. 

' The first Mutiny Act was passed in 1689. With the exception of tha 

interval between 169S and 1701 {Clodt, v. I, pp. IS3. 3S9), it was r< ^-^ ■ 

ever; session till 1S79, when the Army Disciplioe and Regulation 
passed in lieu of it, vidt infra, p. 156, n. 
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and enacts that " whereas it is adjudged necessary by her 
Majesty and this present Pariiament that a body of force; 
should be conlinued for the safety of the United Kingdom, 
the defence of the possessions of her Majesty's crown [and the 
preservation of the balance of power in Europe " '] — the said 
torce shall consist of such a number of men. Having declared 
the assent of parliament to the existence of an army, to be 
composed of a limited number of soldiers, the Act proceeds to 
provide for the discipline of the force by authorizing military 
offenders to be punished according to military law, instead of 
by the slow and complex process of the civil courts. 

In time of war "the crown has absolute power lo legislate 
for the government of the army," * though, as we shall presently 
notice, that power has fallen into desuetude. In time of peace 
the crown can only frame laws and regulations for the govern- 
ment of the army and navy by express authority of parliament. 
Thus, the articles of war for the discipUne and government of 
the army are made in pursuance of the annual Mutiny Act, the 
first section whereof authorizes the crown to frame those articles. 
But it is expressly declared that this supplemental legislation 
shall be legal only so far as it is ia accordance with the pro- 
visions of the Mutiny Act^ 

In the years immediately following the revolution, the 
Mutiny Acts dealt exclusively with the matter of discipline, 
and the parliamentary sanction to the continuance of the army 
itself was given by resolution of the House of Commons in 
committee of supply, determining the number of men to be 
employed, and voting the money required for their maintenance 
and support On two occasions during the reign of William III., 
the House of Commons reduced the number of the standing 
army by their resolutions in this committee, and one of these 
instances occurred at the time when there was no Mutiny Act 
in operation.' By modem practice, the numbers of men to be 

' Tlie words between brackets — which i 
continued [henceforth until l86S — have beea sino 
191, pp. 326, 557). 

' See charge of Ch. Just. Cockburn, in the Qitee 
pp. 69, 87-91. In time of war, the crown acts 
dominions as regards the army, by virtue of its 
Keppel, 2 Wilson, p. 314). 

• Queen v. Nelson and Brand, p. 69 ; 29 Vict. ( 

* Hallam, v. 3, pp. 1S9, 190. 
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lut of the limits of its 
prerogative (Barwis v. 
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employed both in the army and navy are annually fixed by 
resolutions in committee of supply, and afterwards included, 
in respect to the army in the Mutiny Act, and in respect to the 
navy in the Act of Appropriation ; thus obtaining, for ihe 
resolutions of the Commons in limitation of the amount of 
force to be in the hands of the crown, the consent of the other 
branches of the legislature.' 

It is worthy of remark that the declaration of the Bill of 
Standing Rights, as to the illegality of keeping a standing 

Bitoy. army without the consent of parliament, is ex- 

pressly confined to " the time of peace." Moreover, the 
Mutiny Act, in conferring extraordinary powers for the dis- 
cipline of ihe army is construed to mean that, except "in 
lime of peace," the enforcement of milhaiy law upon militaiy 
men is not illegal. Accordingly, the royal ■ prerogative, ia 
respect to the embodiment and control of an army and 
generally for the defence of the realm in times of rebellion 
or foreign invasion in time of war, remains unimpaired by 
these constitutional restrictions, and is still the same as it was 
by the common law.* What that law allowed is, however, no 
longer material to inquire, inasmuch as the monarchs of Eng- 
land, ever since the revolution, have been satisfied to rely 
upon the authority of the Mutiny Act for the enforcement of 
discipline in the army both in war and peace, and have been 
equally dependent at all tinges upon the necessity of obtaining 
from parliament, year by year, the supplies required for the prose- 
cution of any war in which Great Britain might he engaged. 
Thus military law is a branch of the law of the land apjAicable 
. only to certain acts of a particuLr class ol persons, 

and administered by special tribunals. It is based 



< 



86, 104; Second Rpt. Courts Martial 
p. 40S. In lieu dI [he annual Mutiny 
1879 called the Army Discipline and 



' Clode, Mil. Forces^ \ 
Conims. Com. Pap. iK68- 
Act, parliament passed : 

Regulation Act, which embodied various custonis ana rules wnicn iiaa 
gradually been adopted. Fijrlhei reculatjons were a/lerwards made, and 
in 18S1 another Act was passed in whiih these were consolidated, whilst 
ihe former statute was revised and re-enacted. The Regulation of the 
Forces Act and the Army Act of iS3l now include »il previous laws and 
refiulalions on the subject. In iSSa these acts were amended by the Army 
(Annual) Act, by the Military Manreuvres Act, and by the Reserve Forces 
Act, all pa5B»i in that year. All Act to consolidate the law relating to the 
militia was also passed m 1SS2. 

' Clode's Miiiltsry Forces of the Crown, v. i, pp. 1-6, 10, 
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upon rules for the government of the army and navy which 
have been framed or sanctioned by successive Acts of Parha- 
metiL Courts-mar I iai for the trial of military offences are, 
therefore, a part of the recognized judicatures of the realm, 
whose jurisdiction is confined to tlie mihtary and naval forces 
of the crown.' 

Military law, however, must not be confounded with martial 
law, and martial law, in the sense in which the terra is popularly 
understood, is unknown to the law of England. Martiil law 
is, in fact, the assumption of arbitrary power over all persons 
in any district wherein martial law has been proclaimed, for 
the purpose of quelling an armed insurrection against the con- 
stituted authorities. And it is conclusively shown by Sir A. 
Cockburn, in his luminous and elaborate charge in the case 
of Regina v. Nelson and Brand,^ that the crown, in its con- 
stitutional capacity, has no inherent prerogative to proclaim 
martial law, as applicable to the inhabitants of the country 
generally, or to any particular district thereof, in any circum- 
stances or conditions whatsoever, and that martial law cannot 
be enforced within the realm of England except by authority 
of parliament. 

In case of riot or insurrection the magistrates are authorized, 
by the Riot Act, to call in the aid of the military power to act 
in aid of and under the civil power, for the suppression of the 
same. 

If a rebellion or invasion occurs, the crown has a common- 
law right and is imperatively required to put it down by 
military force. But all prisoners who are taken at such times 
must be tried before the ordinary tribunals ; unless parliament 
has interposed, at this particular juncture, by passing a law 
authorizing a summary mode of procedure against persons 
implicated in these grave offences. 

The chief justice (Cockburn) admits that "where illegal 
force is resorted to for the purpose of crime, you may meet 

■ Forsjih, Cansl. Law, pp. 208, 210. The Mutiny Act passed in 1S77, 
pmiiided, for the first time — puisuant to the recommendations of n War 
Office committee in November, 1876, on the Militia Acts — that oiScers of 
the militia, jreomanry, and volunteer corps should be subjected to the 
operation of that Act, and of the Articles of War — ^not only when embodied 
and out for training, but at otber timea (ffans. D. v. 232, pp. 1401, 2019; 
V. 233. p. 817 i Act z6 & 27 Vict. c. 65, § 21 ; 40 Vict, c. 7, § 2). 

* l-ublished and edited by W. F. Cockburn. London : 1S67. 
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that illegal force by force, and may repress and prevent it 
by any amount of force that may be necessary for the pur- 
pose;" as, for example, "if a mutiny breaks out on boaid ■ 
ship, immediate force may be resorted to ; you niay quell the 
mutiny if necessary by killing those engaged in it." 
this is not what can properly be called martial law,'' 
" the law of necessity," which " is part and parcel of the law of \ 
England." The question really is, " whether for the suppression ' 
of a rebellion, you may subject persons not actively engaged ] 
in it, and whom you therefore cannot kill on the spot, to an 
anomalous and exceptional law, and try them for their hves 
without the safeguards which the law ought to afford." ' To 
say that " the necessity of suppressing rebellion is what justifies 
the exercise of martial law" — in the sense of an arbitrary, 
illegal, and irregular interposition of authority — is a " fearful 
and odious doctrine. There are considerations more im- 
portant even than the shortening the temporary duration of an 
insurrection. Among them are the eternal and immuiable 
principles of justice, principles which can never be violated 
without lasting detriment to the true interests and well-being of 
a civilized community."' 

The weighty arguments contained in this charge ^ induced 
the grand jury in a presentment in this case to express a hope 
that martial law, as it is called, might be more clearly defined 
by legislative enactment,' and on May 6, 1867, inquiry s 
made of ministers whether they proposed in any manner to act | 
upon this recommendation. It was replied that, previous t 
the aforesaid presentment, the secretary of stale for the coloi ' 
had directed a circular to colonial governors, which expresses ' 
the views of her Majesty's government on the subject of I 
martial law." 

By this circular, which is dated January 30, 1867, an extract 
is communicated from a despatch addressed to the Governor 
of Antigua, in reference to an act in that colony, " which 
purports to invest the executive government with a permanent , 
power of suspending the ordinary law of the colony, of i 
moving the known safeguards of life and property, and of 

' Cockbiirn's Regina ^. Nelson and Brand, pp. 85, 86, 
» /i. p. 108. • Ji. pp. 85, 86, 108. 

* L.T.y. 42, p. 474. » i¥a«j. n. V. 187, p. 3. 
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legalizing in advance snch measures as may be deemed con- 
ducive to the establishment of order by the military officer 
charged with the suppression of disturbances," and which is 
declared to be " entirely at variance with the spirit of English 
law." Instructions are given to cause to be submitted to the 
legislature an act for the repeal of this law, because " in -no 
colony " should the power given by the said law " be sufiered 
to continue." 

The circular adds that, in giving these instructions, "her 
Majesty's government must not be supposed to convey an 
absolute prohibition of all recourse to martial law, under the 
stress of great emergencies, and in anticipation of an act of 
indemnity. The justification, however, of such a step must 
rest on the pressure of the moment, and the governor cannot 
by any instructions be relieved from the obligation of deciding 
for himself, under that pressure, whether the responsibility of 
proclaiming martial law is or is not greater than that of refrain- 
ing from doing so." ^ 

This despatch has probably led to the repeal of all colonial 
acts under which a standing power is conferred upon the 
governor to proclaim martial law. Stich acts were in existence 
in Antigua and Bermuda, and presumably in Jamaica also.* 
This will materially diminish the opportunities for the abuse of 
this power in the event of sudden outbreaks, and necessi- 
tate an immediate recourse to the local legislature either 
for the purpose of obtaining authority to proclaim martial 
law, or for indemnity for acts done in anticipation of such 
authority. Moreover, in addition to the above-mentioned 
despatch, confidential instructions* have been sent out by 
the Colonial Office to colonial governors for their guidance 
in case of insurrection or emergency beyond the reach of 
ordinary law. But it is thought that it will be necessary to 
have some further legislation on the subject, in the way of 
giving larger powers of arrest in cases of necessity.' 

' Circular despatch to colonial goyemors, Gwi. Pajl, l86j, v. 49, p, 
325; (^ueen v. Nelson and Brand, p. 74, ». ; Mr. Justice Blackburn's 
charge m the case of Gov. Eyre, in June, 186S. 

' JJans. D. V. 188, p. 904. 

• a. p. 1724. 

" /*. p. 268. For precedents of the proclamatioo of martial law in Iho 
colonies from 1805 to 1863, see Clode, Mil. Fere. v. 2, p. 48:. 
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All ministers of the crown, through whose instrumentality 
resort should be had in any circumstances to 
napooSbLe fdt martial law, are responsible to parliament for their 
theKime. conduct, and must be able to justify the necessity ' 

for their acts under penalty of censure, removal from office 
impeachment, if it should prove upon investigation that their 
proceedings had been uncalled for or unwarrantably severe.^ 

It is one of " the ancient rights and liberties " of Englishmen 
iiiiia ^° " ^^^^ ^™^ ^°^ ^''^'^ defence, suitable to their 
condition, and as allowed by law ; " and the funda- 
mental laws of the kingdom have repeatedly affirmed the 
obligation of every Englishman to have a knowledge of the 
use of arms, in order that he may assist in preserving , 
the public peace.' Hence the militia has always been regarded 
as the constitutional force for the defence of the realm, and 
one of the earliest Acts of Parliament after the restoration of 
the monarchy in i65o was for the settlement of the militia 
upon a constitutional basis. By the Militia Laws Consolida- 
tion Act, passed in 1786, it is declared that "a respectable 
mihtary force, under the command of officers possessing landed 
property within Great Britain, is essential to the constitution of 
this realm,"" 

Upon a similar principle, the formation of volunteer corps ' 
Voiuniesr ii Great Britain has taken place under the direct 
corps. authority of Acts of Parliament, which permit the 

sovereign to accept offers of military service from the people^ j 
under certain conditions.* The volunteer movement, which, 
has since assumed such important dimensions, originated ia 
thespring of 1859, when General Peel, the then secretary for 
war, issued two circulars, the first of which declared the readi- 

' /faiti. D. V. 184, pp. 1803, 1893. For arguments on 
upon the crown in pEociaJming martial law, s 
o, on Martial Law in Australia ; and articles on 
'jurist for Jan. 6, April 7, June 30, July 21 and 28, 1 
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the evidence given by the Attoy, -Gen, for Jamaica, Com. Pap. 1 
V. 31. p. 33'- 

' Smith's Pari. Remtmb. 1859, pp. 
Ei^l Grey, v. I, p. 416. 

■ Clode, MU. Fonts, v. I, c. 3 & 14, 

d in practice by tbe Army Regulati 
1560). 

' SttttB. 44 Geo, III. c, 54 ; 60 Geo. 

PP- 86, 333. 



; Corrap. Will. IV. iaUk 



; Clode, Mil. Fore 
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ness of government to accept the service of volunteer corps, 
offered under the old Volunteer Act of the 44 George III., 
and the other set forth the circumstances in which the 
government was prepared to accept the same. 

Such being the well-ascertained rights of the crown in 
regard to the levy, direction, and maintenance of a military 
force for the protection and defence of the empire, it remains 
to consider how far the Houses of Parliament are constitu- 
tionally competent to interfere therein. 

We have already seen ' that the control of the army and 
navy was the la^it of the prerogatives to be sur- R;5po,«ibiiitj- 
rendered into the custody of responsible ministers. ^f'^["|.''™ 
Even of late years there have been those who have Miht'^/" 
contended that the administration of the military """^ '^'^■ 
and naval forces of the kingdom should remain altogether 
in the hands of the executive, without any interference by 
either House of Parliament' But sound doctrine forbids a 
distinction to be drawn between the exercise of the royal 
authority over the army and navy and over other branches 
of the public service ; upon all alike it is equally com- 
petent for either House of Parliament to tender its advice, 
and there can be nothing done in any department of state 
for which some minister of the crown is not accountable to 
parliament. 

The complete responsibility of ministers for the control of 
the military force having been established beyond dispute, it 
follows that they must be held accountable to parliament for 
their proceedings in this as in other .matters.* But, as the 
command of the army and navy i.? the pecuHar privilege and 
strength of the executive power, it is essential that the scrutiny 
of parliament into military affairs should be cautiously and 
sparingly exercised, lest the constitutional limits of inquiry 
and counsel should be overstepped, and the funclions of 
executive authority be encroached upoa* The ^^^^ 

constitutional security against an abuse of this c'mrTo"«"' 
prerogative is found in the general respon.sibility '''^^^_ 
of ministers, and the necessity for the sanction of 
parliament to the continued existence of the army and navy, 

' /fani. h. V. 7S, \>. I 
' lb. V. 2, p. 69. 
VOL. 1. 
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ese services, ^M 
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by the annual appropriations for the support of these S' 
and the annua! renewal of the Mutiny Acts.' 

Parliament has an unquestioned right to ioterfere, by 
enquiry, remonstrance, and censure, in all cases of abuse, 
whether on the part of individual military officers or of 
executive departments.' It has a right to inquire into the 
causes and consequences of any disasters that may befall our 
arms in the prosecution of contests against the queen's 
enemies. It may call ministers to account for placing any 
officers upon half pay, otherwise than as a reward for past 
services, and a retainer for future services, if required.' It 
has a right to discuss and advise upon all general questions 
affecting the well-being of the army and navy, their internal 
economy or efficiency ; although great discretion and forbear- 
ance are necessary in the exercise of this right.* 

It is essential to the constitution of a military body that the 
crown should have the power of appointing, promoting, or 
reducing to a lower grade, or of altogether dismissing, any of 
its officers or men ' at its own discretion, and without assign- 
ing any reason for the act ; such power being always exercised 
through a respoasible minister, who is answerable to parlia- 
ment, if it should appear to have been exercised unwarrantably, 
and upon an insufficient ground.' But it would be a dangerous 
assumption of power for either House of Parliament to inter- 
fere in a matter affecting the discipline or command of the 
army or navy, in any individual instance ; ' or to institute an. 
inquiry into the causes which affect the promotion of particular 
officers;" or to revise the decision of the War Office or of 

' Clode, M/. FoT<. v. I, p. 190; May, Pari. Fracliit, 1883, p. 659. 

' See Nans. D. v. 180, pp. 369-^00, on a motion lo resolve thai Ihe 
practice of appointing naval o&lcecs as dockyard superintendents, and of 
limiting Iheir term of office to live years, is inexpedient. 

• Clode, Mii. Fore. v. a, p. 98 1 Hant. D. v. 224. p. 1428. 

* Hatts. D. V. Sg, p. 1069; 16. (Ld. Stanley) v. 167, p. 211; !b. v. 164, 
p. 6*5 i /*. (Ld. I^lmerston) v. i6g, p. 751. 

* AJs lo authority for dismissing private soldiers, see Ham. D. v. 186, 
p. 732- 

• /*. (Ld. Hardwicke) v. 170, p. 382; lb. (Ld. Palmeraton) v, 180, 
p. 456 i /*• (Gen. Peel) v. 1B9, p. I017, 

' Mir. ef Pari. 1837, p. 861 ; /*. 1841, p. 835 (Ld. Lucan's case); 
ffani. D. V. 137, p. 1333 ; Macaulay's speech, /i. v. 84, p. 890 ; Gen. 
Peel's speech, /*. v. 174, p. 36. 

" "* p/ Pari 1837, p. 574; /*. 1839, p. 2810. Proposed address 
It of old naval officers with a view to promotion of youog and 
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the Admiralty as to the pay, peDsion, allowances, or retirement 
of individual officers j ' or into the bestowal of military 
rewards or punishments to particular persons;' or to review 
the decisions of courts-mariijl, and the action of the military 
or naval authorities in relation thereto ; ' except in cases where 
either malversation, corrupt motives, or gross violation of the 
law is distinctly chargeable. 

" There is no precedent, either in the army or navy, for 
producing [to parliament] a copy of the report of p^,|j„^j„„,^ 
a Court of Inquiry.' Neither should either House invUtigatb/*' 
of Parliament assume the right of inquiring into ^''^'"""'i- 
tiie most suitable and efficient weapons for use in the army 
and navy, unless invited by the government to institute such 
an investigation.' 

It has also been repeatedly held that parliament has no 
right to ask for information as to the distribution or movement 
of troops, whether in times of peace or of war ; but such infor- 
mation has been occasionally communicated, and Kince i86g 
has been regularly supplied through the monthly army lists." 

And here it may be observed that, prior to the establishment 
of the railway system, all the hig-hways in the kingdom were 
assumed to be vested in the sovereign, for the use of the crown 
and people. And the sovereign had a prerogative right to the 
use of these highways, and of carriages and horses in the 
vicinity, at statutory rates, for the passage of troops or military 

active men, Hans. D. v. 69, p. 483 ; and see Ih. v. 137, p, 1191 ; 7. 164, 
p. 876; V. 231, p. 1261. But in 1853 a committee of inquiry was 
appointed by Ihe House of Commons into the case of Lieut. Engledue, it 
being alleged thai he owed his reslotalioo to the service lo corrupt in- 
fluences {Com. Pap. 1852-3, V. 25, p. 47J ; Hans. D. v. 1S9, p. 333). 

' Pfllmetslon, Hnns. D. v. 145, p. 477 ; Ciode, Mil. Fore. v. 1, p. 97 ; 
Hans. D. V. 203, p. 116. 

' Macaulay, in Mir. of Pari. 1E4I, p. 1687 ; Wellington, Ham. D. 
V. 82, p. 720; Clode, Mil. Pure. v. X, pp, 326-330; Case of Capt. 
King (Army priie money), Pari. D. v. 23, p. 1046; Hant. D. v, 74 
p. 58 ; V. 164, p. 994 I V. 167. p. 793. 

* Mir. BfParl. 1831-2, p. 2955 ; lb. 1S34, p. 2121 ; /*. 1S35, p. 2344 ; 
Jb. 1841, p. 83s ; Hans. D. 1. 171, pp. 974, 104S. And discussions on 
Lt.-Col. Dawkins' case, lb. v. 179, pp. 64.2, 879 ; v. 180, p. 456 ; L. J. 
Hep. N.S. V. 34, p. 841 ! Thomas, Contt. Law, p. 69; Hans. D. v. 193, 
pp. 920, 958 ; Ciode, Mil. fore. v. 1, pp. 188-190. 

* Mr. Hunt (ist Ld. Admiralty), Hans. D. v. 232, p. 1976. 

* /*. V. 163, pp. l569-t58l. 

' Clode, Mil. Fore. v. 2, pp. 331-333. 
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Stores thereon. The actual rights of the crown to the use (rfl 
railways in peace or on occasions of pubhc emergency are I 
defined in a War Office memorandum on the subject, dated f 
April, 1876.' 

Parliament has a right to call for full information in reganJi* 
to military matters, for the purpose of enabling it to vote with 
discretion and intelligence upon the naval and military esti- 
mates. But this right must not be held to justify an unseasoQ- 
able interference in respect to the details of military adminis- 
tration. For example, it is an "invariable rule, founded on: I 
the best possible reasons, never to publish instructions sent to J 
naval and military ofRcers, until the operations to which the^tl 
referred were completed, and not often in that case : "° or, to I 
present papers concerning a rebellion or war in which the 
country is engaged, until peace is restored : ° or, to make 
public reports from military officers in the colonies to the 
military authorities at home, except at the discretion of the 
government : ' or, to give information as to the mode in which 
honours are distributed in the army.* 

If h be necessary at any time to institute minute inquiries 
into matters connected with the internal economy of the army 
or navy, such inquiries, it has been authoritatively stated, 
" ought to be made by a commission emanating from the 
crown and reporting to the crown, which report might after- 
wards be communicated to the House of Commons for any 
purposes which the House might require. But I think this I 
House is not the authority which ought properly to institute j 
any inquiries of this kind" ' It is perfectly competent, how 1 
ever,for parliament to address the crown to appomt a commis- j 
sion for such a purpose.' 

' Com. Pap. 1877, V. JO, p. 749. 

* Ld. Palmerston, Sans. O. v. 172, p. 659. 
' Jiam. D. v. 102, pp, 1185, 1333. 

* Mir. of Pari. 1837-S, p. 1528, 
' lb. 1837, p. 603. But verbal esplanations may be asked for on such .] 

points (see ffans. D. v. 178, p. 1598 ; lb. v. 179, p. 47). ' 

' Ld. PalmerEton, Hant. D. v. 137, p. 1241. [And see his speech 
promotion and retirement in the navy, Ih. v. 169, p. 749.] This opinion -1 
was afterwards corroborated by Mr. Disraeli, lb. v. 16:, [j. 1S68 ; v. 170, 1 
p. S75. See a debate on a che.nge in the system of promolion among army 1 
mectical officers, /*. v. 183, p, 585. 
' '*-v. 17a, p. 794. 
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Royal Prerogative in regard to Offices and Public Officers. 

The crown, besides being the fountain of dignity and 
honours, is likewise entrusted by the constitution . . 

with the sole power of creating such offices, for regS^rij'" '" 
carrying on the public service, or maintaining the "uyfc^ters 
dignity of the state, as may be required. It has 
also, by virtue of the prerogative, a right to make choice of all 
persons to be appointed to till places of trust and emolument 
under the crown;' and to dismiss them from office, according 
to its discretion. 

In former times, and even so recently as the reign of George 
III., the patronage of the crown was oftentimes Abuseof 
shamefully abused. Persons were appointed to i"i™n.is«- 
places of trust and emolument, or removed therefrom, on mere 
political grounds, and in furtherance of political intrigues. 
Even persons holding non-pohtical offices, such py^^^^, 
as lords- Lieutenant of counties, or having commis- 
sions in the army and navy, were occasionally dismissed by 
order of the king, for votes given in parliament.^ 

Sinecure offices, gifts of places in reversion, and secret 
pensions for political services to the court were multiplied; 
and the illegitimate influence of the crown was therehy greatly 
increased. But, chiefly through the patriotic labours of Edmund 
Burlce, these evils were exposed and remedied. Acts of Par- 
liament were passed in the early part of the reign of George 
111. to abolish sinecures, to regulate the grant of offices, and 
to reform abuses connected therewith. Since tlie commence- 
ment of the present century, a majked improvement has taken 
place in the practice of governments, and in the tone of public 
opinion, respecting the distribution of patronage. No minister 
would now venture to incur the responsibUity of abusing the 
prerogative, in the choice and dismissal of servants of the 
crown, by such acts as were committed with impunity less than 
a century ago. 

The most important rule of modem times, in regard to the 
civil servants of the crown, is that whereby they have been 

' MacanUy, Hist, of Eng. v. 4, p. 303. 

' May, Const. Hal. v. 1, pp. 24. 29, 40; Ewsid, Life of Walpik, 
p. 247. 





l66 PARLIAUENTARV GOVntNHKKT. 

divided into two classes — political and non- political, of which'' 

the former is sapreme, and the latter subordinate,' 
n^^iiDiai The former consists of cabinet ministers and other 
"*"^ members of the administration, and the latter of the 

Nonmiiucai permanent members of the civil service,* who have 
officos. been, for the most part, excluded from the House 

of Commons by express statutes. Their exclusion from the 
political arena is the price they pay for their tenure of office, 
being virtually that of good behaviour. For whether they were 
originally appointed for political reasons, or otherwise, never- 
theless, " as a general rule, the civil servants who do not sit in 
parliament, hold their othces technically and 
pKn^Mcein legally during the pleasure of the crown, but are in 
ihi d«i practice considered as having a right to remain in 

undisturbed possession of them, so long as they 
continue to discharge their functions properly. This principle 
is so universally recognized, that the dismissal of a person 
holding a permanent office is never heard of now, except for 
misconduct." ^ 

Although appointments to office under the crown are made 
Appoinimenis in the name of the sovereign, it is contrary to the 
lo oflicc. spirit of the constitution for any such appointments 

to be made except through a responsible minister In select- 
ing individuals to fill subordinate places of honour and emolu- 
Appoinunenis ™ent, a great resix)nsibilily devolves upon the 
loptraiiBeni existing administration. Public opinion will no 
" "*' longer tolerate the prostitution of offices for political 

services that so often disgraced our history in former times. It 
is now an admitted necessity, that every one appointed to an 
office of trust, however small, should be qualified for his post. 
But, so long as this principle is not lost sight of, it is acknow- 
ledged to be the privilege of an administration to give the 
roiiiicai preference, in appointments to office, to their 

jBiionage. political fricnds and supporters ; for, among the 
powers that are required to enable a government lo perform 

' Upon Ibis principle a parliamenlaiy urder-secy. lakes precedence, in 
rank and responsihilily, over a permanent under-secy., hovever dependent 
Ihe (onncr may be upon ihe latler on his first appointment for guidance 
and information (Kep. Com", on Diplomatic Service, Ccm, Pap. 1871, v. 7, 
PP' 295. 339>- 

' Grey, Par!. Govt, new ed. p, 287 ; Com. Pap. 1854-5, v. 20, p. 193. 
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its functions with efficiency, there are few more essential than 
that of reward.' " The patronage of the crown," says May,^ 
"has ever been used to promote the interests and consohdate 
the strength of that party in which its distribution happened 
to be vested." It is true that the offer of places, as a corrupt 
inducement to vote at elections, has long been recognized by 
the legislature as an insidious form of bribery.' But, while 
carefully avoiding the committal of any oEFence against the 
law, the patronage of the crown within certain 
limits — Co be presently noticed — has been sys- "'""^i'- 
tematically, though not invariably, distributed by the ministry 
of the day, " as a means of rewarding past political service, and 
of ensuring future support." 

We now proceed to notice the exceptions to this 
practice, which are both numerous and im- Non-poiiiicai 

portant. appomlmunls. 

In the first place, in the disposal of the ecclesiastical patron- 
age of the crown, it is not the rule that it should 
be generally given to partisans of the existing " ' ""^ ' 
government. Appointments to bishoprics, and other dignified 
offices in the Church, are usually made upon the recommenda- 
tion of the prime minister, and he is careful to consult the 
general interests of the Church, in such nominations, without 
reference to mere political or sectional opinions.' The lord 
chancellor has the distribution of a very large amount of 
inferior Church patronage, which he is free to dispose of 
" according to his notions of what is due to religion, friend- 
ship, or party ; " ' but as a rule the distribution of Church 
patronage by ministers of the crown is not influenced by 
political considerations.'' 

In the appointment, or promotion, of naval and military 
officers, and of persons employed in the civil in the army 
branch of the Admiralty, political distinctions are ™'' ""y- 
almost invariably overlooked. It is universally recognized as 

' Grey, Pari. Govt. p. 311 ; Rowland's Eng. Const, p. 437. 

* May, Const. Hist. v. 2, p. 91. 

* a Geo. II. c. 24; 49 Geo. III. c. 118, etc. ; Rogers on EUclions, 
316-347- 

* See Rep. on Off. Salaries, Com. Pap. 1850, v. 15; Ld. John Rus- 
BcH'a Evid. jog, 1282. 

' Ld. Campbell's Lives of Chan. v. I, p. 20. 
' Lord Granville, Hans. D. v. 207, p, 1865. 



k 



I 



l68 PAELIAMENTAKV GOVERNMENT. 

the duty of those who are entrusted with the patronage of the 
crown, to be guided in the distribution of promotion and 
professional employment in the army and navy by the rules of 
the service and the merits of the case, and to permit no inter- 
ference by members of parliament to influence ihem in such 
matters.' 

In the appointment or retention in office, upon a change 
of ministry, of ambassadors or ministers abroad, and other 
members of the diplomatic service, their personal fitness is 
solely considered irrespective of their political opinions, which 
practically are never found to interfere with the impartial 
discharge of their official duties.' 

It is the same with regard to appointments to judicial offices. 
With the exception of the office of lord chancellor, 
which is political and ministerial, and of the post 
of chief justice of the Queen's Bench, which is usually con- 
ferred upon the law officers of the crown, no such principle 
would be permitted to prevail in England, as that seats upon 
the bench should be given to political partisans." In Ireland, 
it is true, a greater laxity on this point has prevailed; and 
while the Derby administrations, in 1852 and 1858, afforded, 
examples of promotion from the Irish bar of political opponents 
of the government, yet "no doubt, in Ireland, promotions 
to the bench have been made in general, by both sides, on 
party grounds,' 

Subordinate offices in the superior courts of justice in England 
oificM in ihe are in the gift of the heads of the several courts, to 
gift of judges- whom such officers are responsible for their proper 
conduct." A different practice prevailed in Ireland, where, by 
an ancient prerogative of the crown, certain of these appoint- 
ments were conferred by the lord-lieutenant. But in 187 1 
this judicial patronage was conferred upon the judges, save 

V ' Grey, Pari. Govt. p. 160 ; Cetn. Pap. (on Admiralty) 1861, v. 5, pp. 
\a, 100 ! Clode, Mil. Fore. v. 2, p. 74I. 

Deiby, Rep. Diplomatic Service, Com. Pap. 1870, v. 7, pp. 465, 
471. 483- 

■ Yonge, Li/e ej Ld. Livtrfeoi, 1. l, p. 265 ; Nam. D. v. 173, p. 205, 
lb. V. 173, p, 205 ; V. 320, p. 430. 

Question raised as \a proper eiercise of judicial patronage in appt. oF 
clerk of assiie, Hans. D. v. 192, pp. 343, 497 ; in the appt. of revising 
barrister, lb. v. 19S, pp. 1487, 1535, 1541 ; in appt. of oHicial referees 
under Judicature Act, lb. v. 229, p. 1309. 
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only that junior clerkships in the comts are now fiUed up 
by open competition.' 

As respects civfl service nominations, for minor appoint- 
ments to oRice, before the introduction of the ciriixrri™ 
competitive system, Lord Palmerston has testified """u-""™- 
that they were " often given without regard to political con- 
siderations." 

Promotions in the civil service are wholly mi- p^^- 
inSuenced by party motives.* In fact, stringent 
regulations have been adopted and enforced by government to 
discountenance attempts on the part of public officers to obtain 
promotion by such means. Circulars have been addressed to 
members of parliament by the heads of the principal adminis- 
trative departments, calling attention to orders in council, which 
strictly forbid the endeavour to interest members of parliament 
in applications for promotion or pecuniary advancement, and 
declaring that any attempt to obtain promotion by political 
or other indirect influence will be punished. These measures, 
coupled with the general adoption of the system of competitive 
examinations, in appointments to office, have done much to 
prevent the abuse of patronage for party purposes. 

The right of making appointments in the public service has 
been, in certain cases, expressly conferred upon the crown by 
statute. Nevertheless, since the introduction of the com- 
petitive system, appointments are ordinarily conferred only in 
accordance with the provision of orders in council regulating 
the same. But so long as the statutes are unrepealed, the 
ciown possesses a reserved right to exercise the statutory 
power in such cases, and to set aside, at its discretion, the 
regulations established by order in council.' 

The entire patronage of the crown in Great Britain was 
computed in 1863 at about 105,000 offices." It included 

' Hatts. D. V. 189, pp. 84a, 1602. But see 34 & 35 Vict. c. 71, S 14; 
Hans. D. V. 235, p. 1573. 

' lb. v. 172, p. 968 J v. 187, p. 621. ' lb. v. 207, p. 1865. 

• Sir W. Dunbar, Rpt. Pub. Accts. Com. Pap. 1874, v. 6, pp. 37, Jo. 

' hans. D. v. 172, p. 956. Of tbis numberit is staled that l't\c emfleyii 
of tbe civil aeivice a.mouDled, in 1S62, to 43,163, wliile in 1822 they were 
only 18,500 {lb. V. 176, p. 1944). But of lale yeais the imployh in llie 
civil service have considerably increased (/*. v. 193, p. 1187). In 1873 
lliey were computed to number 43.569 (irrespective uf civilians in mililni/ 
and naval depls.) (Hans. D. v. Z14, p. 643). [tlie development of the 
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first appointments to minor e 
Crown pairon- nominations) under 

«rent"and '■'°'' SyStCf 

disiributicn. petition." ,, 

The system of competitive examinations, to which reference^ 
has already been made, was introduced for the ex- 
press purpose of doing away with abuses in regard jB 
to patronage. In some departments open compe-,B 
tition was the rule from the first; in others a ,' 
limited competition among three candidates. In the civil andi 
medical services of India,' the army generally, certain naval .M 
establishments, and nearly all the civil departments of the . 
state, open competition was established, and thereby ceased to j 
afford patronage to ministers. 

As a necessary consequence of the division of the civil service > 
Ropresentaiian iito political and nou-polilical officers, and of the ( 
ilreJei-''"'*"' acknowledged supremacy of the members of the, j 
puUki'Seian- administration over all the subordinate employks, ' 
™""' is required by our parliamentary system that every. J 

branch of the public service should be represented, eitherJ 
directly or indirectly, in the Houses of Parliament This duty f 
is performed by the political heads, who are themselves solely, J 
responsible for every act of administration down to the minutest, j 
details of official routine. Having entire control over the,n 
public departments, they are bound to assume responsibility ^ 
for every official act, and not to permit blame to be imputed tO; •, 
any subordinate for the manner in which the business of the.jl 
country is transacted, except only in cases of personal mis-il 
conduct, for which the political chiefs have the remedy inj 
their own hands.' 

"It is no arbitrary rule," says Lord Grey, "which requires.J 
Subordination 'hat all holders of permanent offices must be sub- \ 
of all pernia- ordinate to some minister responsible to parliament 
wme'poiiiica'i'' since it is obvious that without it, the first principle i,' 
head. (jf Quji system of government — the control of all j 

branches of the administration by parliament — would bey 
abandoned." ' 

Porter Service and other kindred departments has increased, and mus 
increase, the rumbEr of such officiols. — Editor.'\ 

' As to workingof syatem in India,see CafM. Pap. 1870, v. 7, p. 449. 
' For ftirther particulars an this head, see fost, pt. iii. ch. 1,, on th 
Cabinet Council. * Grey, Pari. Govt, new cd. p. 300. 
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So Strict is the rule of ministerial supremacy as to forbid 
any orders to be givei] to any public servant of the crown, by 
either House of Parliament, except through the regular channel 
of official communication, namely, a secretary of state, or other 
officer who may be authorized to convey the royal commands.' 

So, also, as regards the dismissal of persons from public 
employment ; the crown possesses by virtue of its Abwluie 
prerogative an absolute legal power to dismiss any power mihc 
of its servants holding office " during pleasure/' on mu* aii public 
the advice of its responsible ministers.* Such a =="'""■ 
power "is indispensable, in order to give to the latter that 
authority over those by whose agency and assistance they 
carry on the public business, without which they could not 
justly be held accountable by parliament for the manner in 
which affairs are conducted.'" 

But while every government must necessarily possess the 
abstract right of dismissing any of its servants who .^ ^^ 
may hold their offices " during pleasure," whenever only occur for 
they consider that such a step is required by the "'™'^^'nd™t 
exigencies of the public service, it has nevertheless 
been recognized as a rule that persons holding non-political 
offices under the crown should only be dismissed for incom- 
petence or misconduct' Dismissals on other grounds are 
highly objectionable and inexpedient; more especially if they 
spring from political considerations. Doubtless, an active 
interference in politics, on the part of a non-poUtica! office- 
holder, would be a case of " misconduct " sufficient to justify 
his dismissal. It is a well-understood rule of constitutional 
government, that all such functionaries " should abstain from 
taking an active part in political contests," observing a strict 
neutrality therein. If a conirary practice prevailed, it would 

' Case of Sir Baldwin Walker, Hans. D. v. l6i, pp. 1631-1641; v. 
i6a, pp. 235-247- 

* CAit/y Dji J'rera^. p. 8i. See [he case of Lord Howe in Mir. Pari. 
1831, p. 3127; case of Sir S. Robinson, Ham. D. v. 203, p. 1324; 
case of Surgeon-Major Tufnell, L. T. Rep. N.S. v. 34, p. 838. As 
regards officers in tlie navy, army, or mililia, see ante, p. 162. 

» Giey, Pia-l. Govt, new ed. p. 326. It is an invariable rule that no 
man dismissed from one public dept. shall be admitted to anolher (Hajts. 
D. V. 227, p. 560). 

♦ Giey, Pari. Govt. p. 287 j Mr. Gladstone, Hans. D. v. 205, p. 1324 ; 
and 3rd Rep. Com'. Civ. Ser?. Eitpend. Com. Pap. 1873, v. 7, p. 649. 
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inevitably follow that the opposite party, on succeeding tOt 
power, would retaliate on those who had assisted to uphold 
a rival ministry ; and thus a repetition of vindictive and 
extensive changes amongst government employes would occur, 
which would prevent the growth of experience in office, and 
destroy the efficiency of the public service. 

All public emptoyis, whatever may be their private con- 
Fidciiiy in the victions on political questions, are bound to dis- 
piibiic kty;™. charge their duties towards their official superiors 
for the time being honestly and faithfully, affording to them 
all the assistance in then power. But this assistance is neces- 
sarily limited to the sphere of official obligation, and does not 
require the surrender of private opinions, or justify an inter- 
meddling, on behalf of their employers, in political strife. 
While, on the one hand, the practice of depriving persons of 
subordinate offices simply on account of their political views 
is destructive of all efficient administration^as the example of 
the American Republic has strikingly shown — on the other 
hand, it is manifestly unreasonable that any public servanE 
should be permitted to continue in active opposition to the 
existing governmenL^ 

Any connection of public officers with the press, which 
should lead to the improper use of official information, or 
which would disturb the confidential relations which ought to 
subsist between members of the civil service and their chiefs^, 
is strictly prohibited.^ 

It is not easy to define the extent of "misconduct" wbidk 
.... , should properly subject a permantnt officer of the 

inpoiiiics crown to dismissal During a period of great 
pbiecdonabie. political excitemcnt the government may be con- 
strained to act with more severity towards public servants who 
may take an active part in politics, than at ordinary times. 

It has been suggested that the relations between the sul 
ordinate class of public functionaries and the executive govei 

' Desp. of col. secretary to Lieut. -Gov. of N. Scolis 
i860, in respecl: to control and dismissal of public officers, ? 
Sept. 22, 1S60, Desp. Id Gov. of Jamaica, prohibiting public officers froi 
writing offeosive letters in the press. Com. Pap. 1S60, v. 45, "'" 
Hans. D. v. 171, p. 72a. Also correspondence between col. \ ^ 

Gov. of New Brunswick respecting dismissals from office fur politicall 
KiSam, New Bruits. Ai^.Jout. 1862, pp. 192-196. 

' ham. D. V. 225, pp. 912, 915. 
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ment should be regulated by statute, so as to prevent abuse of 
power on the part of the responsible advisers of E«=rciMof[he 
the crown towards their subordinates in office. Pp^-t'of 
But it has been well remarked by Lord Grey that '*°"*'^ ' 
"it would be impossible to limit the power of dismissal to 
cases in which misconduct could be proved before a court of 
law, without incurring the risk of having the executive govern- 
ment paralyzed by the passive resistance of persons holding 
these situations, and by the obstructions they would be able to 
throw in the way of ministers they wished to oppose. Law 
would be too clumsy an instrument for regulating the conduct 
of the ministers of the crown and the permanent civil servants 
of the state in their relations to each other. This is now far 
more effectually and far more safely accomplished by the 
power of public opinion. So great is the authority of public 
opinion, that no minister now ever thinks of dismissing a 
public servant from those offices which ate regarded as per- 
manent, unless for gross misconduct ; but at the same time he 
has the power (and public opinion would support him in using 
it) of dismissing such a servant for misconduct which it might 
be Impossible for any law to define beforehand, and of which 
there migliC be no legal evidfence, though there was a moral 
certainty.'" Lord Grey proceeds to point out that active 
opposition to their political chiefs for the lime being, or 
attempts to embarrass them either by passive resistance or by 
putting difficulties in the way of their administration of office, 
are just those kinds of misconduct which would be most 
dangerous, and yet most difficult to suppress or prevent by 
legal enactmenL^ "The knowledge that there is no legal 
restriction on the power of dismissal to prevent a minister from 
dealing with such a case, as it would deserve, has probably 
been the principal reason why such cases do not arise; and, 
by preventmg the possibility of a struggle between a govern- 
ment and its servants, has kept up the good feeling which has 
Jiitherto existed between them." ' 

' Grey, Pari. Govt, new ed. pp. 326, 327. 

' 111. p. 327. See speeches of Lord Granville and Grey, in Hooae of 
Lords, April 18, 1864, on the Education Cddh. and the vote of tbe House 
of Commons. 

' Grey, Pari. Govt, new ed. p. 327. See discussions in both Houses 
in 1872 as to alleged discourtesies in Iteatment of Dr. Hooker, diret. of 
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Whenever it is deemed advisable, in furtherance of proposed 
Pensions and reforms or retrenchments in the pubiic 
retiring dispense with the services of any particular class 

of public employes, it has always been customary to 
respect the claims of existing incumbents, by allotting to them 
suitable pensions or retiring allowances. It was well said by 
Edmund fiurke, whose patient labours in the cause of national' 
retrenchment were so eminently successful, that it was neith^ 
wise, expedient, nor just to ijiterfere retrospectively with places 
or pensions; that reform ought to be prospective; that the 
duration of the life of a nation was not to be compared with 
the stiort duration of the life of an individual ; that an individual 
hardship, and especially an injustice, ought not to be com- 
mitted for the sake of arriving a few years sooner at the object 
parliament had in view, namely, economical reform.^ " The 
reason why public retrenchment in this country has been satis- 
factory to the nation is this, that no country, no par!' 
pursuing the work of retrenchment, ever has been so stuJiousljCJ 
observant of the claims of justice to every individual An3||' 
therefore the work of retrenchment must be a well-considered 
and a gradual work."' It is to the credit of the imperial 
government that they have invariably acted upon this mag- 
nanimous principle. Authority has been given to the Treasury, 
by a general Act of Parliament, to make suitable compensa- 
tion to all persons whose offices may be abohshed;^ and in. 
cases which do not come within the purview of tliis Act, speci 
provision is made by parliament for the purpose.* 

As with the appointment and dismissal, so also in regard 
saiarits, cic., ''^^ remuneration of public employh, It should 
oijmbiic left to the government to determine the amoui 

regSaiedby of pay to be a.llotted to all public servants, 
ihe Treasury, ^hatcvcr grade or position." Those who serve tl 

Kew Gardens, by his official chief, the firsl comn. of works, Hans. D. ^ 
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%rl. 1836, p. 10. 
' Mr. Gladstone's speech 
' 4 & 5 Will. IV. c - 



of 



o electors of Greenwich, Dec. 21, iS6( 
; Com. Paf. 1852-3, v. 57, p. 717. 
- aans. iv. V. .iu/, [j. 308. See case of Sir R. Bromley ii __, 

wherein theigovt. and ihe Houseof Commons dealt as lilieraily as possibffi 
wilh a valued public servant upon bis retirement, Hans. D. v. i3o, ppi-fl 
499-508. I 

' Corrap. Will. IV. with Eari Grey^ v. I, pp. 134-151 ; citing opinion J 
of law officers of the crown. 
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crown should look directly to the crown for compensation and 
reward. The salaries and allowances of all public servants, 
in every department of state (with the exception of those 
functionaries whose salaries are fixed by Act of Parliament),' 
are regulated by the Lords Commissioners of the Treasury, 
and determined by Treasury minutes. It is competent for the 
official head of every public department to recommend to the 
Treasury the alteration or increase of salaries of his own sub- 
ordinates. But every such recommendation is subjected to 
the closest scrutiny by the Treasury." The salaries and 
expenses of the pubhc departments are annually submitted to 
the review of the House of Commons in the estimates, and a 
separate vote is taken for the amount required to and yot=d by 
defray the same in each department. Appended to P"-ii=™eni. 
the estimate for every vote, a list is given of the different items 
of expenditure included therein ; but, although it is within the 
power of the House of Commons, in committee of supply, to 
reduce any such vote by omitting the amount of any particular 
salary, or other item, this power is rarely exercised, and only 
upon grave and urgent considerations. It is perfectly com- 
petent for either House of Parliament, and more particularly 
for the House of Commons, to subject the conduct of the 
executive government towards the subordinate officers and 
servants of the crown to free inquiry and criticism; but there 
should be no attempt to interfere with the discretion of respon- 
sible ministers, in regulating the pay and allowances of public 
employes, except in cases where it is apparent that injustice 
and oppression have been exercised. 

It is a rule in the public service that if an officer in the 
receipt of a pension receives new employment his pension 
is merged for the time being in the salary he receives.^ When 
a man has been discharged from the public service subkcc lo 
upon retiring allowance and is afterwards found '^'^'■ 
capable of doing further work, the Treasury may recall him, 
and if he does not answer to the recall he forfeits his 
pension,* 

' The officers of the two Houses of Parliament are also an eiceplion to 
this tuie (see/uj^, pp. l8z-l86). 

• Hans. D. v, 73, p. l66a ; /*. v. II7, p. 834. 
' Hans. D. V. 233, p. 814. 
' /*. V. 235, p. 1420. 
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The system of superannuation allowances now existing in 
Superannua- ^hc civi] sefvicc was first introduced early in the ! 
tiuD. present century. Prior to that time provision f(» J 

public officers on their retirement from active service was J 
generally secured by methods which would now be considered 1 
as objectionable. The first Act for establishing a system of 
superannuations applicable to public officers generally was 
passed in iSro. In iSai, owing to the efforts of certain 
economical reformers, it was enacted that deductions should 
be made from the salaries of all civil servants as a contribu- 
tion towards the superannuation fund. But this Act was 
repealed in 1824, and about ;^go,ooo which had been collected 
under it repaid to the contributors, upon the principle that 
such deductions were in violation of the terms on which 
public officers had entered the service. In 1838 a finance 
committee of the House of Commons recommended the re- 
adoption of deductions, but parliament would not sanction ^^ 
this proposal, so far at least as existing interests were conr ^^t 
ceroed. In 1829, however, a Treasury minute was passed — '^^| 
for the purpose of lessening prospectively the public charge ^^| 
for superannuations — by which deductions were imposed on 
the salaries of all civil servants to be thereinafter appointed. 
This was ratified by parhament, and a new Act passed in 
1834, authorizing deductions towards the superannuation 
fund to be made from the salaries of all civil servants, appointed 
after August 4, 1829, but exempting those who held office 
, prior to that date from any such payment The distinction 

thus made between two classes of civil servants, according as 
I they received their first appointments before or after 1829, 

gave rise to much dissatisfaction. This, together with other 
anomalies and irregularities attending the working of the 
system, induced the government in 1856 to appoint a coib- ^h 
I mission to inquire into the operation of the Superannuation^^^B 

I Act. The commissioners made an elaborate report in thei^^f 

following year, wherein they reviewed the whole question ^^| 
in all its bearings. Admitting that their first impression in 
entering on the inquiry had been favourable to the retention 
of deductions, they concluded, upon a careful review of the 
I whole case, and " with a view to pubhc interests alone," to ,^_ 

I recommend the total abolition of deductions for the purpose ^H 

of superannuation, without any corresponding reduction in the^^f 
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salaries on which such deductions had been cliarged," as 
being the only settlement of the question which was likely to 
be permanent and satisfactory." ^ This recommendation was 
approved by parliament, and an Act passed to repeal the 
section of the Act of 1834, under which the deductions had 
taken place (20 & zi Vict. c. 37). In certain minor depart- 
ments, such as the lighthouse boards, the endowed schools 
board, and some branches of the police service, the employh 
contribute to an annuity fund, which is supplemented by 
government.' But there has been a growing disposition of late 
years to grant superannuation allowances in all public establish- 
ments, without requiring any deductions from salaries," 

In 1859 another Act was passed to extend the operation of 
the Act of 1834 to all persons who had served in an estab- 
lished capacity in the permanent civil service of the state, and 
who were not otherwise provided for by parliament. The Act 
was necessary because several classes of public servants were 
omitted from the operation of the Act of 1834 in order to save 
them from becoming liable to the abatements, bet, these de- 
ductions having been abolished, it was deemed expedient to 
bring all civil departments under the provisions of the Super- 
annuation Act.' In t86g, by the Act 32 & 33 Vict. c. 32, the 
Treasury were empowered in their discretion" to commute 
pensions to retired officers in the army and navy and clerks in 
the war and admiralty department's by payment of a capital 
sum of money, according to the estimated duration of life of 
the pension holder. 

On April 18, iSyi/a motion was made(bya private member) 
to resolve—" That it is expedient to extend the provisions of 
the Pensions Commutation Act, 1869, to all departments of the 
civil service. In reply, the chancellor of the exchequer stated 
that ministers proposed to amend the said Act by taking away 
the privilege of commutation as far as regards pensions on 
retirement after sixty years of age, and upon a medical certifi- 
cate, and by limiting the privilege to those who received c 
pensatorypensionson account of the abolition or reorganization 

' Com. Pap. 1857, Sess. a, v. 74, pp. 317-237. 
' Third Rep. Civ. Serv. Exp. Com. Paf. 1873, v. 7, p. 624. 
' lb. p. 637. 

* Hans. D. v. 153, p. 354 ; 2Z Vicl. c. 26 ; 36 Vict. c. 23 ; and 39 & 
40 Vict. c. 53. ' Ham. D. v. 2il, p. 283. 
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of their office. With this restriction they proposed to extend 
the Act to the whole civil service. Satisfied with this cob- 
cession, the member withdrew his motion.' [The Bill was 
accordingly introduced and passed,' It was extended to 
telegraph clerks by Act 35 & 36 Vict, c 83, and amended by 
Act 39 & 40 Vict. c. 73, and again amended in iSSz so as to 
admit of the commutation of a portion of a pension.] But the 
Treasury would object to commute a pension for any one of 
whom there was a definite prospect of his being again em- 
ployed in the public service,' 

By the Superannuation Act of 1875, a special rate of pension 
is allowed to persons who Have been in the civil service of flie 
state in an " unhealthy place." 

That all persons employed by the crown in the civil service 
of the United Kingdom are entitled to superannuation 
allowances after a certain length of service is a principle which, 
ratified by Act of Parliament, is now " universally admitted," * 
provided only that they have reached the age when retirement 
upon a pension is allowable, or that an earlier retirement is 
justified by a medical certificate of incapacity for further ser- 
vice.^ But if it should afterwards appear that a pension had 
been granted upon insufficient grounds, or at too high a rate, 
the lords of the Treasury would revise their decision and issue 
PKiiionshow a new minute thereon." All pensions and retiring 
etanted. allowances to public servants, although payable 

under statutable authority, are awarded by the lords of the 
Treasury, pursuant to regulations they are empowered to make 
from time to time for that purpose. 

The maximum pension to a retiring civil servant contem- 
plated by the Superannuation Act is an amount equal to two- 
thirds of his salary. But, by the 9th clause of the Act, pensions 
up to the full amount of the salary may be granted " in cases 

' Hans. D. v. : 

' 34 & 35 Vict. ^ 

• Hans. D. v. 208, p. 1S47. 

* lb. V. 177, p. 1907 ; 57 Geo. HI. e. 65 ; extended by 4 & 5 Will, 
IV. c. 84, 

* Hans. D. v, 223, p. 1214. If the government should refuse to allow tor 
a public officer his just claims under the Superannuation Act, he conV 
apply to the Court of Queeti's Bench for a mandamus 10 compel flii 
treasurer lo pay him whatever he was entitled to receive Jffanr. D. ¥. 
180, p. 503 ! New Zealand, Lig. Coun.Jls. 1874, Ap]i. 2). ; 

• Case of Sir W. Brown, Com, Pap. 187 1, v. 37, p. 327. 
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where the services were of a peculiar and unusaal degree of 
merit." '■ But this power has been most sparingly exercised." 

Formerly pensions were granted at the discretJoQ of the 
sovereign. But, as great irregularities prevailed in the grant- 
ing of pensions by the crown, it became necessary for parlia- 
ment to interpose its authority lo regulate and restrict the 
exercise of this prerogative. Prior to the reign of Queen 
Anne, the crown had assumed the right of charging its here- 
ditary revenues with pensions and annuities; and it had been 
held thai the king had power in law to bind his successora 
But, on the accession of Queen Anne, an Act wits passed 
(i Anne c 7), forbidding the alienation of any portion of the 
hereditary revenues for any term beyond the life of the reign- 
ing monarch. On the accession of George III. the land and 
other revenues of the crown, except the revenues of the duchies 
of Cornwall and Lancaster, were surrendered to parliament, in 
exchange for a fixed civil list 

The pensions which had previously been paid out of these 
revenues were henceforth paid out of the civil list. There 
was no limit to the amount of pensions so long as the civil 
list could meet the demand; and no principle on which the 
grant of them was restrained, save the discretion of the crown 
and its advisers." 

The abuses of the pension list, and the enormous facilities it 
afforded for corrupt practices, frequently engaged Abuses of ihi 
the attention of parliament during the reign of r*''SK"' i"'' 
George III., and several Acts were passed at different periods 
to regulate the grant of pensions. The constitutional right 
of parliament to investigate this matter, and to control the 
crown in respect 10 all payments of the civil list, was fully 
asserted and secured by Burke's Act in 178a ;' this Act forbade 
the granting of secret pensions, upon the principle that parlia- 
ment had a right to be informed of every instance of the 
exercise of this prerogative in order to ensure and enforce the 

' ffans. D. V. 117, pp. 1531, 1561. 

■ Case of Sir R. HUl, Cem. Pap. 
569 i lb. 1873, V. 7, pp. 556, S7I i 
49, p. 587, eic. 

' May, Const. Hist, v, I, pp. 1:4, ais. 

* 22 Geo. III. c. 82; and see debale 
regard to Civil List in Hans. D. v, 210, 
ofLBrdShclbunu, v. 3, pp. 4, 80. 
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responsibility of the ministers of the crown.' 
knowledged the principle that pensions ought to be granted 
for two causes only ; namely, as a royal bounty to persons in 
distress, or as a reward for desert. 

The interference of parliament to restrain abuses in the 
R«irainedhy grant of pensions continued during the succeeding 
pariijimeni. reigus of GeoTge IV, and William IV.;* and 
finally, upon the accession of her present Majesty, an Act was 
passed which hmited the right of the crown to grant new 
pensions on the civil list to the sum of ;£izoo in each year; 
in addition to the pensions previously in force. A like 
amount is granted to her Majesty, for each and every succes- 
sive year of her reign, cumulatively, for the bestowals of new 
civiiHst pensions : such pensions, pursuant to a resolution 

pensions. of the Housc of Commons of February i8, 1834, 

to be awarded only to " such persons as have just claims on 
the royal beneficence, or who, by their personal services to 
the crown, by the performance of duties to the public, or by 
their useful discoveries in science and attainments in literature 
and the arts, have merited the gracious consideration of their 
sovereign and the gratitude of their country." ^ It is further 
required, that a list of the pensions granted shall be annually 
laid before parliament, so as to enable the House of Commons 
to give its advice in regard to their bestowal, should it desire 
to do so.' The first lord of the Treasury, and not_, the 
chancellor of the exchequer, is the responsible minister upon 
whose advice these pensions are conferred." 

It is now recognized as a constitutional rule that all pensions 
AJi pensions to should be granted by parliament, or out of funds 
mme nnder set apart by parliament for the purpose ; and 
i^uK°Sr " that the grant of pensions should invariably come 
Commons. under the cognisance of the House of Com- 
mons.' Even in the case of pensions and retiring allowances 

' Butke's Works, v. 3, pp. 304-307 ; and see Hans. D. v. 1S3, p. 423. 
' May, Ctrmt. Hist. v. I, pp. 217, 2l8 ; see Hans. D. v. 176, p. 358. 

• I & 2 Vict, c z ; Rep. of Com' on civil list pensions, Com. Faf, 
1837-8, V. 23, pp. 5S-S9 ; lb. 1868-9, V. 35, p. 1100, 

' Com. Pap. 1861, V, 34, p. »37- 

• Mir. of Pari. 1840, pp. 1327, 1347. In proof of dilficully of obtaining 
one of these pensions, see Veitch's L^e oj Sir iVm. Hamilton, pp. 184, 
294; Qtidr. Rev. V. 130, p. 407, 

• Com. Pap. 1868-9, V. 35, pp. 1105-1109. 
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awarded, according to established practice, under the pro- 
visions of the Superannuation Acts, the money to defray the 
same must be annually voted by the House of Commons, 
although the faith of parliament might be virtually considered 
as pledged to their cootmuance ; ' and it is only in extreme 
cases of grave misconduct, that a public officer is deprived 
of his ordinary right to a pension.' 

The authority that appoints to office is necessarily com- 
petent to dismiss any insufficient or untrustworthy servants. It 
is also the proper judge of their qualifications and of the 
remuneration they should receive. In all such matters parlia- 
ment ought not to interfere except in cases of manifest abuse 
or corruption, when it may be called upon to exercise its 
inquisitorial power. Upon such occasions, however, the 
Houses of Parliament are constitutionally em- . 
powered to institute investigations, to declare ja'^iincni lo 
their opinion as to the manner in which this pre- {""^J.'^'^^"* 
rogative has been exercised in any particular cmwn.Tn 
instance, and, if need be, either to appeal to the p^^gaJ;',*" 
crown to redress the grievance, or to proceed to 
remedy it themselves by an act of legislation. 

It is also quite in accordance with constitutional usage for 
either House to address the crown or to record their opinion by 
resolution upon the existing state of the various public depart- 
ments generally, and to advise the adoption of such reforms as 
may be calculated to increase the efficiency of administration.' 
But when fundamental changes are sought to be effected, 
whereby the crown would be deprived of any of its prerogative 
rights, or which transcend the scope of the lawful authority of 
an order in council, the proper caurse would be to bring in a 
Bill, embodying the substance of the proposed regulations, in 
order that the same may receive the concurrence of the whole 
legislature.' This was the plan pursued by Mr. Burke, in 

' Att.-Geo, Ham, D. v. 179, p. 1320. In the annual eslimates the 
sum required under Superan, Acta is included in one vote, but names, elc, 
of all pensioners are appended thereto, and a list of the new pensions given. 

' Hans. D. v. ¥35, p. 197. 

' See Debates in Pari, on Motions for Administrative Reform, Hans. 
D. V. 138, pp. jo4o-ai33, 2154-2225, 2331. i'toposed resolmions in 
regard to constitution of the Office of WorliS, subutiUeil to the House of 
Commons in 1E60, 1863, and tS66. 

• Hani. D, v. 139, pp. 695, 713. 
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1780, in carrying out his proposed economical reforms in the ■ 
various departments of state.' 

Another indirect but powerful influence possessed by parlia- 
CoBiroi ment in the control of the public service arises 

eicrdwd by from the necessity for obtaining the sanction of the 
par lament. legislature to the supplies required for carrying on 
the government and defraying the salaries of all the public 
employis. Thus without touching the prerogative itself its 
exercise is moderated. The effect of this check upon the 
exercise of the royal prerogative is that the responsible minis- 
ters of the crown usually take care not to advise the sovereign 
to do any act requiring to be supported by supplies, unless 
they believe that it will meet with the approbation of parlia- 
ment, especially that of the lower House, which is invested 
by the constitution with the principal control over the public 
purse. 

Moreover, by the usage of parliament, it has always been 
considered allowable for either House to address 
addwXV'Sr'^ the crowD for funds to defray the salaries and other 
coniingtni expenses of their own establishments, pursuant to 
e«penK.. regulations they may themselves adopt in this 
behalf; and each House is at liberty to determine the amount 
of remuneration to be allowed to their respective officers and 
servants, subject to the approval of the House of Commons in 
committee of supply.' The salaries of the principal officers 
are fixed by statute, and are paid out of the consolidated fund. 
Proposals for the increase of other salaries, and generally in 
regard to contingent expenses, must be approved by the com- 
missioners for regulating the offices of the House of Commons, 
or on their behalf by the Speaker. But all such proposed 
expenditure for either House must be included in the esti- 
mates, and annually voted in committee of supply, 
customary for the government, in their own discretion, to give 
RKomownda- ^^^^^ ^° recommendations from committees of the 
lions of House of Commons, in favour of appropriation 

iDiniiiiitMs. f^j particular parliamentary services, by inserting 
items in the supply estimates, to the required amount, 
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' 23 Geo. in. c. 82. See other cases 
lionary, verbo Office, I. 

' Cam. four. June 29, 1836 ; Lords loii 
V. ai8, p. 762. 
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without waiting for any formal application from the House 
itself.' 

The salaries and retiring allowances of the House of Lords 
establishments are fixed by the House itself,* but ^,i^^^ g.^, 
annually voted in committee of supply. The ofHouiof' 
estimate for the House of Lords is now prepared " 
by a committee of the House and sent to the Treasury, by 
whom it is generally accepted without dispute.' The salaries 
and contingencies of the Lords are now included in the annual 
estimates and voted in supply. But the Lords are permitted 
to retain the right of paying for retired allowances of their 
officers out of the interest of the invested fee fund. The fee 
fund of the House used ordinarily to suffice to pay all these 
demands ; but when a deficiency occurred application was 
made by the clerk of the parliament to the Treasury, to insert 
in the estimates a sufficient sum to cover the same. Formerly 
the Treasury had no knowledge or control over the fee fund of 
the House of Lords, or over the appropriation thereof. But in 
1865 they suggested to the clerk of the parliament the expe- 
diency of following the course adopted by the House of 
Commons, in regard to their fee fund, which is regularly 
paid over to the consolidated fund, and the charges upon 
the same included in the annual estimates, and voted by 
parliament. 

With the consent of the House of Lords, the salaries and 
expenses of the House of Lords' offices were, for the first time, 
included in the civil service estimates for the year ending 
March 31, 1870, and brought under the control of the House of 
Commons. But the Treasury do not exercise any control over 
this expenditure. A portion of the fee fund was retained by 
the Lords in 1869, the interest of which is used to defray the 
retired allowances in the Lords' offices ; but over ^^30,000 is 
annually paid over to the Exchequer, as extra receipts. If 
this sum should prove insufficient, the balance is paid out of 
current fees.* Moreover, by the Act 29 & 30 Vict. c. 39, 

' Eslimales for Civ. Serv, 1863-3 J <^'"«- ^f- iSBs, v. 35. 

' See Lords Jour. Aug. 27, 1835 : Aug. 28, 1846; April 23 and July 
30. 1850 ! Aug. 12, 1859 ; June 5, 1862. 

• Hans. D. v. 150, p. 1128; v. 202, p. 383. 

' Report Com" Pub. Ace. p. 47, Com. Pap. 186?, v. IQ : Lards Pap. 
1867-B, V. 30, p. 881 ; Civ. Sa-v, EH. iS^S-g ; ' 
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§§ 33- 34i tfie Treasury is empowered to insist that the 
Lords' fee fund shall be audited ; and they have pledged 
themselves to the House of Commons to use the powers so 
conferred upon them.' 

Applications for pensions by officers of the House of Lords 
are decided upon by the House itself; either directly, or upon 
a report from the select committee on the office of the clerk of 
the parliament and usher of the Black Rod.' 

The salaries, retiring allowances, and other disbursements on 
saiariti etc. behalf of the establishments of the House of Com- 
ofHmiKof' mons have been heretofore regulated by reports 
Commons. ^f committees of the House, and are now settled 
by the commissioners appointed by statute' for regulating the 
offices of the House of Commons. The commissioners con- 
sist of the speaker of the House of Commons, the chancellor 
of the exchequer, the secietaries of state, and certain other 
functionaries, being members of the House of Commons. 
Practically, the actual business of the board is transacted by 
the Speaker. But the board is always convened when there is 
anything important to be done. The salaries of officers of the 
House of Commons have been fixed from time to time, pur- 
suant to various reports from select committees of the House, 
from 1836 (up to which period they were paid by fees) to 
1849. The establishment is divided into three branches or 
departments ; which are under the Speaker, the clerk, and the 
serjeant-at-arms respectively. The head of each department 
is responsible for the items which concern his own depart- 
ment, whether they be for salaries or contingent expenses ; and 
the entire pay-list is submitted to the Speaker, for his approval 
and signature. If the establishment requires to be varied, i 
increased, it is done by the permanent head of the department 
with the approval of the Speaker. The Treasury is not con- 
See Ham. D. v. 177. P- "i3 ; ■''- v. 197, ?■ 1474 : v. 202, p. 383 ; 3rd. 
Rep. Civ. Ser. Exp. Com. Pap. 1873, v. 7; Ev. pp. S, 34; Civ. Sttv, 
Est. :877--8, p. 61, n. ; Com. Pap. 1877, v. 57. 
' Hans. D. v. 187, p. 853. 

• Mr. Birch's case. Ham. D, v. 97, p, i ; Mr. Edmunds' case, Lardt' 
Jour. v. 97, pp. a7, 38; and see Mt. Gladstone's observations, in Hans. 
D. V. 177, p. 1370. The resolution granting Mr, Edmunds a pension was 
aflcrwards rescinded, on proof thai he had been guilty of grobs miacondUkt 
and malversation in office (Hans. D. v. 179. pp. 6-45). 

• 5a Geo. III. fc II ; and 9 & 10 Vict. c. 77, 
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suited, " the Speaker's sanction would be sufficient : for 
instance, in 1865, there were two referees of private Bills put 
on, at ;^iooo each — that was done with the sanction of the 
Speaker." By the Act 12 & 15 Vict, c 72, the Speaker's 
audit in regard to all expenditure for the House of Commons 
is finaL His order is the warrant to the Treasury to insert 
the amounts required to be voted by parliament in the annual 
estimates. The Treasury adopt his return without examina- 
tion, and include the amount in the estimates, because it 
concerns the internal economy of parliament.' There aie, 
however, certain items of expenditure, which are common to 
both Houses, that are settled by the Treasury ; such as the 
sums to be allowed for the payment of witnesses attending 
committees, the allowance for a shorthand writer, and oilier 
miscellaneous charges of inconsiderable amount 

Retiring allowances to officers of the House of Commons 
are settled by the commissioners on the basis of the Super- 
annuation Acts." 

Upon the retirement of the Speaker of the House of Com- 
mons from the chair, it has been the invariable spesktioC 
usage for the House to address the crown, that tf^ "f 
"some signal mark of royal favour" may be con- '°™'"'- 
ferred upon him, on his "ceasing to hold the office of 
Speaker." The response to this application on the part of the 
crown, is by conferring a peerage upon the retiring Speaker, 
and by a message recommending the House to grant a suit- 
able allowance for the support of the dignity. 

In 1817, on the retirement of Mr. Abbot from the speaker- 
ship, the crown took the initiative in recommending provision 
for him, without waiting for an address from the House of 
Commons. This was resented as irregular and objectionable,' 

A similar practice formerly prevailed in the case of the 
chaplain to the House of Commons. After a short . 

term of service it was customary to vote an address '' " 
to the crown, soliciting the bestowal of church preferment 

' For comparalive statement of salaries paid to principal officers of b&ih 
Houses of Parliament in Great Britain, Canaila, and the Australian 
Colonies, f^ejaur. Leg, Ceun. New Zealarid, 1S77, Appx. Ho. iS. 

' See Rep. Com' on Public Ace. Eiid. 885, 977, etc., II07, etc., Iiai, 
etc., Cam. Pap. 1865, v. 10; Rep. Com'^ Civ. Serv. Et Com. Pap. 1S73, 
V. 7, Evid. p. 9 ; ham. D. v. 177, p. 1:123 1 ''*■ v. 187, pp, 855, iDgj j 
V. 197, p. 1478 ; V. 323, p. 1637. ' f->k^ti', Our); ». 3, i^. I 
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u|>on this functionary. When parliaments were of trienniat 
iluration, such addresses were uniformly passed after a. serviccf 
of about two years and a half. After they became septennial, 
it was usual to allow the Speaker two chaplains during each 
parliamenL Since 1S37, owing to diminution of church: 
jKitronage in the gift of the crown, an annual salary has beeni 
voted to this officer in supply, in lieu of an appfic: 
preferment But on May 31, 1838, the House having, priori 
to the change of system, addressed the crown in favour ot* 
three chaplains, and received favourable answers, though (f<«i 
the reason above mentioned) no preferment had been cooim 
ferred upon them, an address, recapitulating these circum-1 
stances, and reiterating the request, was agreed to. During 
the debate thereon, the home secretary (Lord John Russellji, 
while defending the government from an intentional disre- 
gard of the wishes of the House, admitted that the House were 
justified in the course they had taken. But he afterwardsi 
observed " that no address of the House can bind the crowrf 
in the disposal of its patronage, otherwise than according tO' 
the advice that may be given to it." ' In reply to the addres^l 
her Majesty stated that she would "take into her considera* 
tion in what manner the wishes of her faithful Commons coi" " 
be carried into effect." ^ In the course of the session, in 
mittee of supply, an opinion being generally expressed i 
favour of a salary of ^£^400 a year being allowed to the cha[ 
Iain instead of ;^zoo, as heretofore, the chancellor of th 
exchequer promised to consider the matter. Accordinglj 
the estimates of the following year proposed to fix the salary 
at ^£'400, which has ever since been the recognized allowanci 
of diis dignitary ; and from that time the situation has bt 
held as a permanent appointment.' 

The foregoing particulars will show that the Houses 
Parliament are at liberty to deternaine the remuneration to bo 
allowed to their own officials, subject to the approval of 
Treasury and the consent of the House of Commons.' 

' iViV. of Part. 1838, p. 4491. 

• /*. p. 4541- 

' /*. p. 5323 ( lb. 1839, p. 416 i ParkirBon'a Under Govt. p. 54. 

' But a motion to declare the opinion of the House ns to tlie extent 
remucieralion that ought la be allowed by the lords of the Treasuiy 
Mr. Gurney for expenses of experiments in lighting the House of " 
pcrlormcd under Ihedirectionofacommitlee of the House, was] 



THE CROWN AS THE HEAD OF THE STATE. iS? 

But while, as a'rule, any direct interrerence by parliament 
with the exercise of the prerogative of the crown, in the 
appointment, cootro!, or dismissal of public servants, would 
be nn constitutional, unless in the peculiar circuinstances 
already indicated, when it may become the duty inquiries of 
of parliament to tender advice upon the subject; mmisicrs. 
it is nevertheless agreeable to usage, and of great public 
advantage,' for Inquiries of ministers or desultory discussions 
to take place, in either House, in reference to the appoint- 
ment and control of office-holders, in particular instances, 
when a direct motion on the subject would be objectionable. 
In this way opportunity is afforded to the administration to 
explain and defend the propriety of appointments, which may 
have been subjected to misrepresentations by the press or the 
public at large, 

We have now completed our review of the royal prerogative 
in relation to office-holders. We have seen that 
the constitution has vested in the sovereign the '""""'^' 
right of appointing, controlling, remunerating, and dismissing 
the public servants of the crown. By this means, the dignity 
and independence of the crown in the choice of its officers 
and the efficiency of the public service are secured. At the 
same time, adequate protection is afforded against abuse in 
the distribution of patronage and the control and dismissal of 
public employes by the responsibility of ministers to parlia- 
ment for the faithful exercise of this prerogative. Ministers 
are directly accountable for maintaining the public service in 
a proper state of efficiency, for selecting qualified persons to 
fill all subordinate offices under the crown, for awarding to 
such persons adequate remuneration, and for granting them 
protection against oppression or dismissal upon insufficient or 
unwarrantable grounds, 

by the Speaker to be informal, without the previous consent of ihe crown 
{Mir. Bf Far!. 1839,2.5116), 
' Mr. GUditone, Bant. D. v. 195, p. 40. 
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CHAPTER IV. 

THE ROVAL PREROGATIVE — Continued. 



I. 7Ti£ Crown and the JudUature. 

The administration of justice, freely and indifferently, to s 
people, of whatsoever degree, is of the highest importance t 
the well-being of a commonwealth. 

By the constitution of this kingdom, the sovereign is regarded 
DiapensBiion ^ '^^ fountain of justice. " By the fountain of ' 
ofjusiice. justice, the law does not mean the author or 
original, but only the distributor. Justice is not derived from 
the king, as from his free gift, but he is the steward of the 
public, to dispense it to whom it is due. He is not the spring, 
but the reservoir, from whence right and equity are conducted 
by a thousand channels to every individual." Though justice 
flows from the king as its fountain, he cannot administer it 
personally, or authorize any deviation from the laws.^ He is 
debarred from adjudicating upon any matter except through 
the instrumentality of persons duly appointed to that end. 
The courts of law, originally created for the purpose of healing 
and determining actions and suits, must proceed according a 
the law directs. And the crown cannot of itself establish any I 
new court, or change the jurisdiction or procedure of an exist- \ 
ing court, or alter the number of the judges, the mode of thetrJ 
appointment, or the tenure of their office. For all such pm~ 
poses the co-operation of parUament is necessary.^ 

' PeteiBdorfr, New Ahrdmt. v. 6, p. 215. 

' Hearn, Govt, of Eiig. p. 74 ; Bowyei'a Const. Law, pp. 170, I 
Forsyth, Censl, Law, p. 186,^ 
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It is an ancient right of the House of Lords to summon the 
judges of England, at the beginning of each parliament, to be 
present for the purpose of assisting the House with their advice, 
when required, upon legal questions. Though they continue 
to receive such summonses, it is now the practice that they do 
not attend, except at the opening of parliament, unless they 
are specially summoned, for a particular purpose. Such special 
summonses have been made, from time to time, up to the year 
1880, when, in the case of Angus v. Dalton, the House of 
Lords summoned seven of the judges, to assist in deciding 
upon the case. The Irish and Scotch judges do not receive 
summonses ; nevertheless on two or three occasions the Scotch 
judges have been required to appear and advise the House on 
Scottish legal questions.' 

It is, moreover, one of the principal duties and functions of 
parliament " to be observant of the courts of justice, and to 
take due care that none of them, from the lowest to the highest, 
shall pursue new courses unknown to the laws and constitution 
of this kingdom, or to equity, sound legal policy, or substantial 
justice." * 

Nevertheless, the integrity and independence of the judicial 
office are amply secured from encroachment either judkiai 
by the crown, the courts, or the legislature. From inJcp'^nd=nc<^ 
the reign of Edward III,, any interference on the part of the 
crown with the due course of justice has been declared to be 
illegal;' it is a principle of law that no action will lie against 
a judge, either of a superior or of an inferior court, for a judicial 
act, even though it be alleged to have been done maliciously 
and corruptly; ■" and constitutional usage forbids either House 
of Parliament from entertaining any question which comes 
within the jurisdiction of a court of law to determine ; or from 
instituting investigations into the conduct of the judiciary, 
except in extreme cases of gross nnisconduct or perversion of 

' L. T., Nov. 27, 1880, p. 58. 

' Report on Lords' Proceed, on Mr. Hasting's trial, Com. Jour, v. 49, 
p. 517; Stnbhs, Coml. Hist, v, a, p. 605. 

* Heam, p. 79. See arguments of Mr. Lowe and of Sir H. Jamei in 
Hass. D. V. 235, pp. 421, 442. 

• Broom, Conititulional Law, pp. 763-772 ( Thomas, Coml, Cases, 
p. 81. Except for the refusal of ibe writ of habeiu corfui, under the Act 
31 Car. II. c. 1, sec. 9, or for the refusal of a Bill of Eicceplioiu under 
Stat. Westminster a, 13 Edw. 1. c. 31, 
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the law, that may require the interposition of parliament ia I 
order to obtain the removal ai a cormpc or incompetent I 
judge.' 

All judges are sworn well and truly to serve the queen and I 
her people in their several offices, and to " do equal law and ■ 
execution of right to all the queen's subjects, rich and poor, ■ 
without having regard to any person." " But in the event ofufl 
judge, either wilfully or through ignorance, violating his oatb, I 
or otherwise misconducting himself in the judicial office, the 1 
constitution has provided an adequate remedy, and a method 1 
of depriving him of his judicial functions. 

Previous to the revolution of i688, the judges of the superior m 
Tenure of courts, OS 3 general rule, hold their offices at the ' 
oiscc, will and pleasure of the crown. Under this tenure 

there were frequent instances, from time to time, of venal, 
corrupt, or oppressive conduct on the part of judges, and of 
arbitrary conduct — in the displacement of upright judges, and 
conniving at the proceedings of dishonest judges — on the part 
of the crown, which gave rise to serious complaints, and led to 
several attempts, during the seventeenth century, to limit the 
discretion of the crown in regard toappointments to the bench.* 
At length, fay the Act of Settlement, passed in the year 1700, it 
was provided that, after the accession of the house of Hanover to 
the throne of England, judges' commissions, be 
upoTa^^iia- made quamdiu se bene gesserint, and their salaries 
Sdi'e"^ ascertained and established ; but upon the address 

of both Houses of Parliament, it may be lawful to 
remove them." ' 

One step only remained to place the judges in a position (rf d 
complete independence of the reigning sovereign, and that was f 
to exempt them from the rule, ordinarily applicable to all 
Security of office-holders, whereby their commissions should 
office. be vacated upon the demise of the crown. It is 

very doubtful whether this rule applied to the judges after they 
began to be appointed " during good behaviour," ° but it was 

' See fall, p. 192. 

' Rep. of Oatbs Commn. pp. 42-45, Cam. Pap. 186;, v. 31. 
• Hearn, pp. 80, 85; Alkinson, Papiniait, p. 121. 
' 12 & 13 Will. III. c. 2. See Pike, Hist, of Crirm in 
p. 322. 

' Campbell, Lives of I he Chanc. 1. 5, p, 148. 



I 

S 

T 

I 



THE CROWN AND THE JUDICATURE. igr 

deemed expedient to place the matter beyond dispute. 
Accordingly, one of the first public acts of George III., upon 
his accession to the throne, was to recommend to parliament 
the removal of this limitation. The suggestion was adopted 
by the passing of an Act which declared that the commissions 
of the judges shall remain in force, during their good behaviour, 
notwitlistanding the demise of the crown ; " Provided always 
that it may be lawful for his majesty, his heirs, etc, to remove 
any judge or judges upon the address of both Houses of Par- 
liament." It was further provided that the amount of the 
judges' salaries now or hereafter to be allowed by any Act of 
Parliament should be made a permanent charge upon the civil 
list.' By various subsequent statutes, the judges' salaries are 
now made payable out of the consolidated fund," which removes 
thera still more effectually from the uncertainty attendant upon 
an annual vote in committee of supply. 

Before entering upon an examination of the parliamentary 
method of procedure for the removal of a judge under the Act 
of Settlement, it will be necessary to inquire into the precise 
legal effect of their tenure of office "during good porfciiure ot 
behaviour," and the remedy already existing, and ihcitoiKcufM 
which may be resorted to by the crown, in the ""^ ' 
event of misbehaviour on the part of those who hold office by 
this tenure. 

" The legal effect of the grant of an office during ' good 
behaviour ' is the creation of an estate for life in the office." ' 
Such an estate is terminable only by the grantee's incapacity 
from mental or bodily infirmity, or by his breach of good 
behaviour.' But " like any other conditional estate, it may be 
forfeited by a breach of the condition annexed to it ; that is 
to say, by misbehaviour. Behaviour means behaviour in the 
grantee's official capacity,' Misbehaviour includes, first, the 
improper exercise of judicial functions ; second, wilful neglect 

» ■ Geo. III. c. 23. 

' Cam. Pap. 1865, v. 30, p. SO. 

* See opinion of colonial crown law officers in Return to an Order of 
the Leg. Assembly of Victoria (Aunlralia) fur correspondence reipecliag 
the Rights and Privilege* of the Judges, ^olit and Procadingi Lig. 
Airy, t^uiaria, 1864-S ; C. No. 2, pp. to, 11. 

' See Ld. Holt's judgment in Harcourl v. Fox, I Shower, pp. 426, 506, 
536; Law Mag. N.S. V. K), p. aoi, 

' 4 Inst. 117. 
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of duty, or nonattendarce ; ' and, third, a conviction for anj' 
infamous offence, by which, although it be not connected with 
the duties of his office, the offender is rendered unfit to exercise 
MUbchaviuur "iny office or public franchise.' In the case of 
in office. official misconduct, the decision of the question 

whether there be misbehaviour rests with the grantor, subject, 
of course, to any proceedings on the pan of the removed 
officer. In the case of misconduct outside the duties of his 
office, the misbehaviour must be established by a previ 
viction by a jury.' When the oflSce is granted for life, by 
letters patent, the forfeiture must be enforced by a scire fa ' ' 
These principles apply to all offices, whether judicial or n 
terial, that are held during good behaviour." ' 

The legal accuracy of the foregoing definitions of the cir 
stances in which a patent oflfice may be revoked is confirmed 
by an opinion of the English crown law officers (Sir William 
Atherton and Sit Roundell Palmer) communicated to the 
imperial government in 1862, wherein it is stated, in reference 
to the kind of misbehaviour by a judge that " would be a legal 
breach of the conditions on which the office is held," that, 
"when a public office is held during good behaviour, a power 
[of removal for misbehaviour] must exist somewhere ; and, 
when it is put in force, the tenure of the office is not thereby 
abridged, but it is forfeited and declared vacant for non-per^ 
formance of the condition on which it was originally conferred,"' 
To the same effect, Mr. (afterwards lord chief justice) Denman 
stated at the bar of the House of Commons, when appearing 
as counsel on behalf of Sir Jonah Barrington,' that indepen- 
dently of a parliamentary address or impeachment for the 
removal of a judge, there were two other courses open for such 
a purpose. These were (1) a writ of scire facias to repeal the 
Methods of patent by which the office had been conferred ; 
procedure and (z) a Criminal information [in the court of 
agajtisiju ges, j^jj^gt^ fjgnch] at the suit of the attorney-gen eraL 
By the latter of these, especially, the case might speedily be 

■ 9 Reporis, 50. ' Rex v. Richirdson, i Burrow, 539, 

' /*. * Com. Digest Q(ff«r (K. II)- 

• Cited in Votes and Proceedings, Leg. AssemUy, Victoria, '2nd Sess. 
1866, V. I, C. No. 8. 
' See Afir. of Pail. 1830, p. 1702. 



I 

I 

I 



THE CROWN AND THE JUDICATURE, 

decided," ' On November 25, 1805, the Hon, Robert John- 
son, one of the judges of the court ol common pleas in Ireland, 
was convicted by the Court of King's Bench, England, of a 
libel upon the lord-lieutenant of Ireland, and others,' After 
his conviction, the judge was pernnitted to effect a compromise, 
and resign his office,' The peculiar circumstances in which each 
of the courses above enumerated ■would be specially applicable 
have been thus explained : " First, in cases of misconduct not 
extending to a legal misdemeanour, the appropriate course 
appears to be by scire facias to repeal his patent, ' good 
behaviour' being the condition precedent of the judge's tenure ; 
second, when the conduct amounts to what a court might 
consider a misdemeanour, then by Information; third, if it 
amoBBls to actual crime, then by impeachment ; fourth, and 
in all cases," at the discretion of parliament, " by the joint 
exercise of the inquisitorial and judicial jurisdiction" conferred 
upon both Houses by statute, when they proceed to consider 
of the expediency of addressing the crown for the removal of 
a judge.' 

But, in addition to these methods of procedure, the constitu- 
tion iias appropriately conferred upon the two , 
Houses of Parliament — in the exercise of that pa,iiam=ni for 
superintendence over the proceedings of the courts ""°'"^°'' 
of justice which is one of their most important '" ^*' 
functions — a right to appeal to th« crown for the removal of a 
judge who has, in their opinion, proved himself unfit for the 
proper exercise of his judicial office. This power is not, in a 
strict sense, judicial ; it may be invoked upon occasions when 
the misbehaviom' complained of would not constitute a legal 
breach of the conditions on which the office is held. The 
liability to this kind of removal is, in fact, a qualification of, 
or exception from, the words creating a tenure during good 
behaviour, and not an incident or legal consequence thereof. 

In entering upon an investigation of this kind, parliament 
is limited by no restraints, except such as may be self-imposed. 

' Mir. of Pari. 1830, p, 1897 ; Foster en the Writ of Scire Facias, 
book 3, ch. 2, For ilecision as to circumsCance3 in which b. writ of 
tcirefaciai may be issued, see Moore, P,C. cases, N.S., v, 3, p. 439. 

' Howell's Slatt Trials, v. 29, pp. Si-Jos ; and see Farl. D. v. 5, 
pp. 557, 622. 

' Mir. of Par!. 1830, p, 8197. 

* Lords ybur. v, 63, p. 6oa, 
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Nevertheless, since statutory powers have been conferred upon 
whrn parliament which define and regulate the pro- 

iusiifiabit ceedings against offending judges, the importan<» 
to the interests of the commonwealth, of preserving the 
independence of the judges, should forbid either House from 
entertaining an application against a judge unless such grave 
misconduct were imputed to him as would warrant, or rather 
compel, the concurrence of both Houses in an address to the 
crown for his removal from the bench,' " Anything short of 
this might properly be left to public opinion, which holds a 
salutary check over judicial conduct, and over the conduct of 
public functionaries of all kinds, which it might not be con- 
venient to make the subject of parliamentary inquiry." ' 

Bearing this in mind, the House of Commons, to whom it 
peculiarly belongs to take the initiative in such matters, should 
remember the words once addressed to them by Edmund 
Burke; "We may, when we see the cause of complaint, 
administer a remedy; it is in our choice by an address to 
remove an improper judge ; by impeachment ° before the 
peers to pursue to destruction a corrupt judge; or, by Bill, to 
assert, to explain, to enforce, or to reform ihe law, just as the 
occasion and necessity of the case shall guide us. We stand 
in a situation very honourable to ourselves and very useful to 
our country, if we do not abuse or abandon the trust that is 
placed in us." * 

Parliament " has not only the right to address the crown 
pra«edLiiEs for the removal of a particular judge, but, in cases 
aBBinsi judgts. of misconduct, it has the right of exercising a 
superintending control over the manner in which the judges 
discharge their duties, and to institute inquiries relative 
thereto." ' " The judges of the land act under responsibility ; 

' Fitimaurice, Life ef Ld. Slulbume, v. 2, p. 219. 
' Att.-Gen, Poilocfc, Hans. D. v. 66, p. 1090. 

• As in the case of Bacon, in 1S20 (2 Si. Trials, 1087), and Ld. Chant. 
Macclesfield, in 1725 (16 St. Trials, 767). The procedure upon an im- 
peachment by the House of Commons is described in detail in the 23rd 
chapter of Sir Erskine May's treatise on the Usages of Pariianunt. 

* Burkes Speecka, v. 1, p. 80. 

' Nam. D. v. 67, p. 1006, See discussions in Parliament in regard to 
the fitness of Ch. Just. Lefroy lo continue to preside over Court of Q. B. in 
Ireland, when over ninety years of age {,1b. v. 182, p. 1629 ; v. 183, 
PP- 353. 77S). His lordship resigned his seat on the bench very soon 
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and any misconduct of which they may be guilty may be 
inquired into, and animadverted upon, by either House of 
Parliament." Such in(|uiries ordinarily begin, by questions 
addressed in either House to members of the administration, 
for information in regard to the matter of complaint.^ 

But, in the discharge of these high inquisitorial functions, 
parliament has prescribed for itsdf certain consti- Limiu of 
tutional rules and limitations, to prevent undue pariLaTneniary 
encroachment upon the independence of the '"'^'T"^"""'* 
judicial office, which is in itself one of the main bulwarks of 
English liberty. And it devolves upon the advisers of the 
crown, as those who are peculiarly responsible for preserving 
the purity of justice inviolate, to be foremost in vindicating 
the independence of the judges by whomsoever it may be 
assailed, and in guarding against the intrusion of party influences 
in any proceedings of parUameut in matters affecting the 
administration of the law." 

Upon this principle, it is inexpedient for ministers to sanction 
the reception by parliament of motions or petitions crimmatLve 
complaining of the judges, unless in circumstances charges in 
which would justify inquiry into the matter of p"'="™'- 
complaint, and where there is a bon&fide intention of proceed- 
ing thereorL* And it is the ini'ariable practice of parliament 
never to entertain criminative charges against any onej except 
upon the ground of some distinct and definite basis. The 
charges preferred should be submitted to the consideration of 

afterwards {B. v. 184, p. 83SI- [In a recent case the attention of the 
House of Cominons wu (directed to alleged incapacity in a judge. But the 
House refused to inteifere, and the judge shortly afterwards retired, — 
Editor. \ 

' Ld. Chan. Campbell, Hans. D. v. 163, p. 814; Amos, Fifty Ygari 
Eng. Const, p. 443, See discus&iom in House of Commons on certain 
expressions used in public by Irish judges (^iV. /br/. iS33,pp. 3925-39271 
and Haas. D. v. 178, p. 196 ; /*. v. 2Z7, p, 1871). Inquiry respectiog the 
language and demeanour of a vice^ban. in open court [Ham. £>. v. 173, 
p. 871). Inquiry respecting the undue severity of certain sentences passed 
by the Dy, Asst. Judge of the Middlesex Sessions (74. v. 175, p. 1061). 
Inquiry respecting the gteat inegualitj of sentences frequently passed at 
assizes on criminals (A v. 198, pp. 1373, 1530). Debate upon an 
alleged improper exercise of the power of judges to punish for contennpC of 
court [lb. V. 224, p. 1743 ; /*. V. 226, p. 375). 

' Hans. D. v. 215, p. 1297 ; L. T. v. 53, p. 58. 

■ Disraeli, Hans. D, v. 223, p. 463 ; Atty.-Gen. Baggallay, U. v. 225, 
p. 90. 
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the House in writing, whether it be intended to proceed by 
impeachment, by address for removal from office, or by c 
mittee to inquire into the alleged misconduct, in order to 
afford full and sufficient opportunity for the person complained 
of to meet the accusations against him.' 

Complaints to parliament in respect to the conduct of the 
judiciary, or the decisions of courts of justice, 
judges notio should not be lightly entertained. " Nothing could 
imnMli'^. ^^ more injurious to the administration of justice, 
than that the House of Commons should take 
upon itself the duties of a court of review of the proceedings 
of an ordinary court of law;" or of the decisions of a competent 
legal tribunal ; or, that it should " tamper with the question 
whether the judges are on this or that particular assailable," 
and endeavour " to inflict upon them a minor punishment " * 
by subjecting their official conduct to hostile criticism. Parlia- 
ment should abstain from all interference with the judiciary, 
imerference cxcept in cascs " of such gross perversion of the 
»iih prasicu- law, either by intention, corruption, or incapacity, 
'""'' as make it necessary for the House to exercise the 

power vested in it of advising the crown for the removal of 
the judge." ^ 

While the consent of both Houses of Parliament is necessary 
to an address to the crown, upon which the sovereign shall be 
empowered to remove a judge holding office during "good 
behaviour," and while it is equally competent to either House 
in its discretion to receive petitionscomplaining of the adminis- 
tration of justice, or of the conduct of persons holding judicial 
office, or even to institute preliminary inquiries, by a select 
committee, into such complaints ; a joint address under the 
statute ought properly to originate in the House of Commons, 
as being peculiarly the impeaching body, and pre-eminently 
" the grand inquest of the high court of parliament" 

' Case of the Bishop of Bath nnd Wells, 1852 (J/am. D. 1 
pp. 46s. 613, 948-953)- Case of Ch. Just. Monahan (I/a»i. D. v. 163I 
pp. 823, 898, 9S4; and again, Tb. v. 178, p. 196). See Mr. Wynn's obser- 
vations in ParLD. N.S. v. 13, p. 1249; Rpt. Sel. Comme. on Corrupt 
Practices! Com. Pap, 1870, v. 6, p, 17. 

' Mr. Gladslone, Hiaic. D. v. Tag, p. 757 ; lb. v. 224, p. 585 ; 
p. 561 ; V. 228. p. 96s i V. 234> P- 1S5S' 

■ Ld. Palmerston, Hans. D. v. 140, p. 1561 ; Sir R. Peel's speeches ii. 
the case of Baron Smith, Jfir, ^/lir/. 1834, pp. 132, 312 ; and debate on 
Dr, Kenealy's motion in i^aid to trial of Queen v. Caairo. 
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The action of parliament for the removal of a judge may 
originate in various ways. It may be invoked upon articles of 
charge presented to the House of Commons by a member in 
his place, recapitulating the cases of misconduct of which the 
judge complained of has been guilty;^ or, after a Removal of 
preliminary inquiry — by a royal commission (at the i^^s"^- 
instance of government,' or at the request of either House of 
Parliament),* or by a select committee of the House — into the 
judicial conduct of the individual in question;' or, upon a 
petition presented to the House from some person or persons 
who may have a cause of complaint against a judge." But no 
petition impugning the conduct of a judge should be permitted 
to remain upon the table of the House, unless, within a reason- 
able period, some member undertakes to invite the House to 
proceed upon the charges contained therein. 

Bearing in mind the general responsibility of ministers of 
the crown for the due administration of justice throughout the 
kingdom, and the obligation which they owe to the dispensers 
of justice to preserve them from injurious attack or calumnious 
accusations, it is necessary that, before consenting to any 
motion for a parliamentary inquiry into the conduct of a 
judge — or even lo the reception of a petirion complaining of 
the conduct of a judge and not asking for his removal from 
office in accordance with the statute — or not alleging reason- 
able grounds for such a proceeding — ministers should them- 
selves have investigated the matter of complaint, and be 
prepared either to oppose or facilitate the interference of 
parliament on the particular occasion." 

The House of Commons should not initiate, and ministers 
of the crown ought not to sanction, any attempt to institute 
criminative charges against any one, unless upon some distinct 
and definite basis ; and, in the case of a judge, such charges 
should only be entertained upon allegations of misconduct 
that would be sufficient, if proved, to justify his removal from 
the bench,' But it is immaterial whether such misconduct 

' Baron M'Cleland's case, Parf. Dei. t, ii, pp. 850-S54, 

' ChiefBaron O' Grady's Case, Com. >ar. v. 76, p. <13Z. 

' Sir Jonah Barrington's case, A/ir. of Pari. l8z8, p. 1577. 

* Judge Fox's case. Lords "Jour. v. 45, p. 31. 
■ Pari. Dtb. V. 3, pp. 2Z, 46. 

• Judge Nicholl's case, Mir. ef Pari. i8j8, p. 2584. 
' See observaLJons in House of Cammuns in celatioTi tc 

Cb. Justice Coieiidge, Mam, D. v. 232, pp. 1363, 1858. 
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had been the result of an improper exercise of his j 
functions, or whether it was solely attributable to him i 
private capacity, provided only that it had been of a nature 
to unfit hira for the honourable discharge of the judicial office. 

No address for the removal of a judge ought to be adopted 
by either House of PatliamenI, except after the fullest and 
fairest inquiry into the matter of complaint, by the whole 
House, or a committee of the whole House, at the bar; not- 
withstanding that the same may have already undergone a 
thorough investigation before other tribunals. 

The application of this principle will obviously necessitate 
that the person complained of shall be duly informed of the 
intended proceedings against him at every stage of the inquiry ; 
that copies of all petitions, articles of complaint, and orders 
of the House in relation thereto, shall be promptly communi- 
cated to him ; and that, upon his applying to the House for 
such permission, leave should be given him to appear by 
himself or counsel in his own defence. 

In requesting the crown, by an address under the statute, 
to remove a judge who, in the opinion of the two Houses 
of Parliament, is unfit to continue to discharge judicial 
functions, the acts of misconduct which have occasioned the 
adoption of such an address ought to be recapitulated, in order 
to enable the sovereign to exercise a constitutional discretion 
in acting upon the advice of parliament. 

But it is not merely judges of the superior courts who are 

amenable to the jurisdiction of pirliament, and 

inftmir" liable to removal upon an address of both Houses. 

conns, how 'I'he statute is equally applicable t 

"any judge," holding office under the tenure of 
"good behaviour." It is true that the judges of the inferior 
courts are under the general supervision of the Queen's Bencl^ 
where they may be proceeded against by a criminal informa- 
tion for corruption or gross misconduct, and they are remov- 
able for misbehaviour, either at common law or by statute. 
The lord chancellor, moreover, has jurisdiction over magis- 
trates, coroners and county court judges, and, if he shall see 
fit, " may remove for inability or misbehaviour " any of these 
functionaries.' But, independently of the power of supervision 

' //iini. I?. V. asa, p. 1052 ; Broom, Constitutional Law, p. 790 ; Stals. 
9 & 10 Vict, c 95i sec. 18 ; 33 & 24 Vict, c 116, - - ' 
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and control over judges of inferior jurisdiction, which is thus 
conferred upon the higher legal tribunals, it is in the discretion 
of parliament to institute inquiries into the conduct of any 
person holding a judicial office, and if necessary to address 
the crown for his removal.' 

So long as judges of the supreme courts of law in the 
British colonies were appointed directly by the coiimi«i 
crown, or under the authority of imperial statutes, i^^s^^ 
it was customary for them to receive their appointments during 
pleasure.' 

Nevertheless, the great constitutional principle, embodied 
in the Act of Settlement, that judicial office should be holden 
upon a permanent tenure, has been practically extended to all 
colonial judges ; so far at least as to entitle them to claim 
protection against arbitrary or unjustifiable deprivation of 
office, and to forbid their removal for any cause of complaint 
except after a fair and impartial investigation on the part of 
the crown." 

In 1782 an imperial statute was passed which contains the 
following provisions : That if any person, holding ho* 
an office granted or grantable by patent from the «m°"We. 
crown, shall be wilfully absent from the colony wherein the 

' See case of the Salisbury magistrates, ffam. D. v. 196, p. 1608 ; case 
of Mr. Cook, county judge for Norfolk, 3. v. 199, p. 1364; v. 200, 
p. II74; illegal commillal of Mr. SmaEbones, by ibe county judge of 
Famham, li. v, 225, p. 1816 ; v. jj6, pp. 55, 291 ; case of Mr. Anketell, 
Ji. V. 235, pp. 91, 1046. 

* Thus, by the Act 4 Geo. IV. c. 96, which was re-enacted by the 
9 Gea IV. c. 83, the judges of the supreme courts in New South Wales 
and Van Diemen's Land were removable at the will of the crown. Bui 
these statutes were repealed by imperial enactments, which provided new 
constitutions for the Australian colonies (5 & 6 Vict. c. 76; iS & 19 Vict, 
cc. 54 and 55). And fay the Act 6 & 7 Will. IV. c 17, sec, S, the judges 
of supreme courts of judicature in the West Indies were appointed to bold 
office during the pleasure of the crown. But this Act was constniclively 
repealed by the Act 28 & 29 Vict. c. 63, sec. 5, which empowered all 
ctilonial legislatures to establish courts of judicature and to provide for the 
conslitulioQ of the same ; and it was formally repealed by the Statute Law 
Revision Act of 1874, A similar tenure, however, still prevails in respect 
to judges in the East Indies and in crown colonies, and generally in all 
colonies not possessing responsible government (Papers respecting colonial 
judges. Cam. Pap. 1870, v. 49, p. 435 ; also given in 12 Moore, Indian 
App. cases, Appx. ; Act 14 & 25 Vict. c. 104). 

' Law. Mag-. N.S. v. 20, pp. 199-205 i Rep. of Com*, of Society for 
Promoting Amendment of the Law in 1847 on Colonial Judgeships. 
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same ought to be eseicised, trhhont a reasonable c 
altowed by the governor and council of the colony, " or shall 
neglect the duty of such office, or otherwise misbehave therein, 
it shall and may be lawful to and for such governor and 
council to amove such peison " from the said office : but any 
person who shall think himself aggrieved by such a decision 
may appeal to his Majesty in council^ 

This law is still in force ; * and, although it does not pro- 
fessedly refer to colonial judges, it has been repeatedly decided 
by the Judicial Committee of the Privy Council to estend to 
such functionaries. Adverting to this statute, in 1858, in the 
case of Robertson v. The Governor-General of New South 
Wales, the Judicial Committee determined that it " applies 
only to offices held by patent, and to offices held for life or 
for a certain term," and that an office held merely durante bene 
platito could not be considered as coming within the terms 
of the Act.' 

From these decisions two conclusions may be drawn : firet, 
that no colonial judges can be regarded as holding their 
offices " merely " at the pleasure of the crown ; and, second, 
that, be the nature of their tenure what it may, the statute of 
the 2s Geo. III. c 75 confers upon the crown a power of 
removal similar to that which corporations possess over their 
officers, or to the proceedings in England before the Court 
of Queen's Bench, or the lord chancellor, for the removal 
of judges of the inferior courts for misconduct in office. 
Under this statute, all colonial judges appointed by patent 
under the royal sign manual (which is the usual, if not 
universal, mode of appointment) are removable at the dis- 
cretion of the crown, to be exercised by the governor and 
council of the particular colony, for any cause whatsoever 
that may be deemed sufficient to disqualify for the proper 
discharge of judicial functions, subject, however, to an appeal 

' Act iz Gto. III. e. 75, eecs. 2, 3. This Act was confirmed and 
amended by tlio Act 54 Geo. 111. c. 61, which regulalts the method of 
procedure by patent officets in any colony who may desire to obtain 
lemporBTV Ictve of eUence ; and declares tbat any public officer who shatl 
not comply with luch proviaioni shal] be deemed to nave vacated his office. 

■ Hans. p. V. 187, p. 1495. The first section of this Act, which relates 
to patent officers fulliHlni; the duties of iheir olfices iu person, was repealed 
by the Statute Law Kevision Act, 1S71. 

• II Moore, /■", C. p. 295, 
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to the queen in council.' Bat before any steps are 

to remove a judge from his office by riitne of this Act, he 

must be allowed an opportomty of being heaid In his own 

defence.' 

But il is not only upon an appeal from the decision of a 
colonial governor and council for the removal of a q^^^,. - 
judge nnder the statute 12 Geo. IIL that the Privy S^^^JpX^ 
Council has jurisdiction in such matters of com- ft^^*"" 
plaint. It is competent for tbe crown, acting 
through a secretary of state, and under the provisions of the 
Act 3 & 4 Will, IV. c 41, sec 4, to refer to the consideration 
of the Judicial Committee a memofiaJ from a legislative body, 
in any of the colonies, complaining of the judicial conduct of 
a judge therein,^ 

It is likewise competent to either House of the imperial 
parliament to entertain questions in relation to ju,i«iiaict^ ai 
the appointment or conduct of colonial judges,* pa't'^ienu 
Upon several occasions, a direct appeal has been made to the 
imperial parliament by, or 00 behalf of, judges who have been 
removed from office by the local authorities in various colonies 
or dependencies of the realm.' 

Since the introduction into the constitution of various British 
colonies of the principle of "responsible govern- coiomaiimiKci 
ment," under which their polilical system has been "„°^*'"',,J^ 
assimilated as far as possible to that of the mother mtaaiy '*' 
country, a provision similar to that contained in <^'^'"'- 
the Act of Settlement, authorizing the judges of the superior 
courts of law and equity to be appointed during " good 
behaviour," subject to removal upon an address from both 
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Memo, by Sir F- Pogers, Com, J'afi. 1870, v. 49, 11. 440. For pro- 
of proceedings under Ihis statute, for temoval of a juclije, »ec en-e 



of Judge Montagu, of Van Diemen's Land, in I848 IG'in. Fnp. IH47-M1 
V- 43, p- 577) i of Ch. Justice Pedder, of Van Diemen's Lanil, in 1N4II, 
whi^ cesiUted in his unanimous acqulllnl (lb, pp, 624-646) i of Juil 
Bootbby, of S. AnstraUa, in 1867 (i'. Aust. Pari. Pap. 1867, v. 
Nob. 22, 23) ; and see Up. Can. Q. B. Jiif. v. 46, p. 483, 
' Lord Chanc. Westbury, ham. D. v. 164, p. 1063. 

* See Sir F. Roger's Memo, on llie removal of colonial judgei, Ci< 
Pap. 1870, y. 49, p. 440, ond in 6 Moore, P. C. N.S. App, pp. 9-J0. 

* Case of Mr. Huggins, ust. judge in Sierrt Leone, I/a»i. D. v, l< 
p. 1214- 

* dm. Pap, 1863, V. 3S, p. t4l ! IfoHS. D. v. 170, p, 284 ; /*, v. J 
jip. 278-305; and v, 183, pp, Uj/o-13Ci}(. 
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Houses of Parliament, has been established by ] 
enactment in the particular colonies. 

The constitutional acts of the several Australian colonies, 
for example, contain clauses that the judges of the superior 
courts therein shall be appointed by the crown during " good 
behaviour;" but, nevertheless, it shall be lawful for her 
Majesty to remove any such judge upon the address of both 
Houses of the colonial parliament,^ In Canada, up to the 
time of confederation, the law was substantially the same, 
except that " the governor " was empowered to remove a Judge 
upon the address of both Houses of the Canadian Parliament; 
[and in case any judge so removed considered himself aggrieved 
thereby, he might, within six months, appeal to her Majesty ii 
her Privy Council, and his removal is not final until deter- . 
mined by that authority.] " 

Notwithstanding the facilities afforded for the removal of a, J 
Mwbyihe J'^'^S^ ^'^^ misconduct, under the constitutional.J 
governor and Acts, the imperial statute zz Geo, HI. may still fc 
""■' " invoked by the governor and council of any Britislltl 

colony, for the retnoval of a judge for any reasonable cause J 
But in a colony where procedure by parliamentary addrea 
against an offending judge has been established, recourse to thej 
statute of George III. should only be had upon complaint o 
" legal and official misbehaviour." ' 

We may, therefore, infer that, where the remedy by parlia^ 1 
mentary address is open, a judge should only be proceede4-B 
against under the statute zz Geo. III., in a case analogoi 

' South Australia Local Act, 1855-6, No. 2, sees, 30, 31, passed undes 
authority of imp. statute 13 & 14 Vict, c 59, New^oulli Wales : see imi 
Act. iS & 19 Viet. c. 54, sees. 38, 39. \'icloria : see imp. Act, iS & i 

Vict, e, 55, sec 38, 

* Uppei Canada, Consol. Statutes, cap. 10, sees. II, 12 ; Lower CanadSi 
ConsoJ. Stats, cap. Si, sec. I. By the imp. Act 30 Vicl. c. 3, sec. 99, it 
is provided, that "the jadges of the superior courts," throughout the whole 
doTuinion of Canada, " sha.ll hold office during good behaviour, but shall 
be removable by the goveraoi .general oti address of the Senate and House 
of Commons." 

' See correspondence between ch. justice and governor of N. S. Wales, 
in 1S75, which was brought under notice of Earl Carnarvon (eol. sec'.) hy 
the governor, v/Wich elicited an expression of regret on the part of the col. 
secretary, while the independent position of the chief justice precluded 
further proceedings against him {N. S. Wales, Vales ami fiiK, 1S75-6, 
V. 2, p. 79). 
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that which, in England, wtnM aanamt tbc issoe of x writ of 
scire facias to repeal the patent ttfa jiK^c iam BusdemeiDom' in 
□thee.* If so, the institntion of ptoceediags by a gotunor 
and council, under the statute, against a delinqiient jadge, may 
be looked upon as a sabstitntt for the mtnc form^ and less 
available mechod of apptjing for die repeal of a patent granted 
during "good behaviour," upon an alleged breach of the 
condition thereot 

All judges holding office " during pleasure" are subject 10 
removal by the governor of the colony, after taking the advice 
of his council, under the authority of the imperial Act 31 
Geo. m. And judges appointed, during pleasure, may be 
suspended under the authority of the queen's commission and 
instructions, which authorize the governor to suspend any 
officer who is Uable to dismissal by the crown. This sus- 
pension becomes dismissal if confirmed by the queen, who 
would in general act od the advice of the secretary of state, 
but in the case of a judge would most probably invoke the 
aid of the Judicial Committee of lh« Privy Council. Secretaries 
of state have inclined to prefer proceedings by " a motion " 
Tinder Burke's Act, with appeal to the Judicial Commillce, 
rather than suspension under the royal instructions, wilh 
appeal to themselves. In certain circumstances, immediate 
suspension is clearly advisable. But a governor who resorts 
to such a measure does so at his own peril, and is bound to 
make a complete case in justification of it' 




I 



a. The Prerogative of Mercy. 
All criminal offences are either against the quccn'n peace or 
against her crown and dignity. She is, ihere/orc, the proper 
person to prosecute for all public offences and breacIicN of 
the peace. Hence her prerogative of pardon, whereby iho li* 
empowered to remit or mitigate the sentence flfjninul a crimlnfll 
or criminals who have been guilty of trea»on or other fpioiilcM 1 
for it is reasonable that that perHon only who ipi iiijiirril hIhiiiIiI 
have the power of forgiving. Hut this, like every oilirt |iin 
rogative of the British crown, is held in iruBl (or ilie wpUhis 
of the people, and is exercised only upon the udvh.e lA res)>t>li' 

' Sec flH/f, p. 191. 

■ Sec Lord. Gtcy and GranvilU in Hum. Ih 1, Ml, pf. lft(«cia(y. 
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sible ministers.' It is, moreover, subject to the control of 
parliament, which has more than once interfered by statute to 
limit and restrain the effects of a royal pardon,' 

Inasmuch as the corruption of blood, and the consequent 
disability of the heirs of an attainted person to inherit pro- 
perty, which results from an attainder, can only be removed 
by parliament, it has been sometimes necessary for the 
sovereign to invoke the assistance of pirliament to give effect 
to the royal clemency towards political offenders, or their 
descendants; or to sanction the introduction of particular 
Bills into either House for that purpose.* But a general act 
of grace and pardon for political offences originates with the 
sovereign, by whom it is tirst transmitted to the House of 
Lords. It is received with peculiar marks of respect by the 
Houses of Parliament, It is only read once by each House, 
and cannot be amended, but must be either rejected or 
accepted altogether.* 

A Bill of indemnity, or of general pardon and oblivion for 
political offences, may by invitation of the crown be initiated 
in either House of Parliament, proceeded upon as an ordinary 
Bill, and afterwards submitted for the royal sanction." 

The exercise of the prerogative of pardon is strictly con- 
Is confined ID fined to criminal offences, wherein the crown is 
oiminsi a prosecutor, and does not extend to cases of 

""** private wrong." Hence parliament has no right to 

address the crown for the release of a prisoner confined in gaol 
on a civil suit, or for non-payment of damages, or for contempt 
of court, as it is beyond the power of the crown to discharge 
such persons. Any such application by parliament would be 
invoking the exercise of an unconstitutional and arbitrary 
power, in violation of law and order.' Undue severity in such 

' Martin, Life P. Consort, v. I, p. 141. 

* Pelersdnrff, Abridgmt. eii. 1864, v. 6, p. 43 ; Macknight's 
Lord Bolmghroki, pp. 517, 558. 

' Com. Jour. v. 23, p. 56. 

* /*. Jnne 17, 1747, See Canada Stat. 12 VicL c. 13. 
' Macaulay, HiU. of Eng. v. 3, pp. 398. 575 ; Pari. DA. v. 

1423, 1536 ; Ji. N.S. V. II, pp. 815, 1318. 

' Bowyer, Const. Law, p. 17a ; Cox, /«!/. 61S, n. 

' Cabe of J. Thorogood, Mir. Pari. 1840, pp. 4898, 4901, 4935, ; 
Broom, Leg. Max. 41I1 ed, p. 65 ; Hans. D. v. 189, p. 1560 j v 
p. 76S; V. 323. P- I03. 
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cases, if not capable of being redressed by the ordinary legal 
tribunals, can only be remedied by a special Act of Parlia- 

Formerly all royal pardons were granted under the great 
seal, upon the advice of the Privy Council. In 
compliance, generally, with the recommendation "*"' ""' '"'^' 
of the judge who presided at the trial, the Privy Council 
assembled to deliberate upon the case. Occasionally discus- 
sions arose on the question whether the crown should be 
advised to remit the sentence or not, in which the king him- 
self took part. But, since the commencement of the present 
reign, this practice has fallen into desuetude, and the adminis- 
tration of the prerogative of mercy has devolved upon the 
secretary of state for the Home Department.^ Thus the Home 
Office has gradually developed into a court of review in 
criminal cases, whenever a formal application is made for the 
remission of a sentence. But the office acts rather as a court 
of mercy than as a. court of appeal, because the cases wherein 
the secretary of state sits as a court of review to re-try the 
prisoner, and to set aside verdicts, are exceedingly rare. For 
the most part the facts of the trial are not re-opened, there 
being seldom any doubt of the correctness of the verdict. The 
question generally is, whether it is a fit case for the interposi- 
tion of the prerogative of mercy as a matter of grace. This is 
a question that no mere legal tribunal could decide, and it is 
one that suitably belongs to the crown, acting upon the advice 
of a responsible minister, to determine.' 



' May, Cunsl. Ilisl. v, 3, pp. 275-178. As to the tight of the crown to 
remit penalliea and forfeitures imposed by law, and recoverable by parlies 
otlier than the crowa, i.A in suits by action of debt, as well as in criminal 
prQceedings, see L. T. v. 59, p. 94 ; Harts. D. v. 224, p. II31 ; v. !!i6, 
pp. 598, 691 ; 22 Vice. c. 32 ; 38 & 39 Vict. c. So ; and Art Unions 
Acts, 9 & 10 Vict. c. 48. In Canada the Gov.-Gen. cnii exercise this pre- 
Eogative, pursuant to the terms of liis commission {Can. Seis. Pap. 1869, 
No. l6). 

• Ham. D. v. 174, p. 1483 ; lb. v. r7S, p. 252 ; Mr, Gladstone's letter 
to T. Sexton, M.P., of Sept. 6, 1882. See an article in the IVesl. Rn. 
V. 25, p. 398, on the Prerogative of Pardon ; see a disquisition on 
Executive Pardons in Rept. of Massachusetts Board of State Charities, 
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In the exercise of this prerogative, the secretary □ 
:)ien;Ui of this called upon to pay regard to the moral aspect of 
retogiiive. the case, as contrasted wUh the legal ; and he is 
3 obliged to consider, to some extent, the popular feeling 
in the community at large.^ The royal prerogative may be 
exercised more than once in reference to the same casej i 
thus, where a person has been sentenced to death for a capital | 
crime, and the punishment has been commuted to one of 1 
penal servitude for life, the prLTOgalive may be subsequently " 
interposed for the mitigation of the sentence. But this is only 
done in cases of an exceptional character," And the crown 
can only deal with the whole punishment; it has no power to 
remit a portion of the sentence merely.* But the crown may 
extend its mercy on what terms it pleases, and consequently 
may annex to its pardon any condition that it thinks 
whether precedent or subsequent, on the performance whereof ! 
the validity of the pardon will depend. But the consent of J 
the felon must be given to a change of punishment ; for the 4 
crown cannot compel a man, against his will, to submit to a'-J 
different punishment from that which has been awarded against ■ 
him in due course of law,' 

Whenever the crown is memorialized, through the home 1 
secretary, for the remission of a capital sentence, if any c" 
cumstances are stated in the memorial which ought to have 1 
an influence upon the decision, or any new facts alleged, I 
apparently in favour of the prisoner, it is invariably sent to \ 
the judge, unaccompanied ty any expression of opini 
his report thereon." 

' Lord Chancellor and others on Hall's case, Hans. D. v. 174, pp. 
861-866. 

' Hans. D. v. 1S4, p. 463. 

• Ld. Cairns, Ham. D. v. 194, p. rjze. 

* Hawkins, P. C. bk. 3, e, 37, sec. 45 ; Forsyth, Const. Law, pp. 460, n, 1 
463 ; Stephen, Com. Ed. 1874, v. I, p. 148. In 1849, after W. SmMl-l 
O'Brien, and others concerned in the rising in Ireland, in 1848, had bi 
coDvicted of high treason, the queen was pleased to commute their sente; 
to transportation for life. But the prisoners refused this act of mercy, aodjl 
insisted that their own assent was required to the commutation of the] 
sentence. They based their daini, not upon general principles, but upoafl 
the wording of cerlain statutes affecting Ireland. The law officers of d» 
crown protested against this argument ; nevertheless, the govemmeft_ 
introduced a Bill into parliament to remove all doubts upon the pcuD^I 
which became law (jYnuj, D. v. 106, p. 395 ; iz & 13 Vict c — ' ^ 

■ '■ le Sec*. Hardy, Hans. £). v. 190, p. 567. 
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Frequently the home secretary and the judge confer together 
upon the case. Besides which the secretary has always the 
benefit of the ability and experience of the permanent under- 
secretary of stale, in addition to the depositions, the judge's 
notes at the trial, and any other information he may require 
to assist him ia finally adjudicating upon the case. With this 
aid he is in a poiition to assume full and sole responsibility 
for the advice he may tender t3 the sovereign in every such 
instance ; and, although dissatisfaction is occasionally expressed 
in regard to the decisions of the Home Office when the pre- 
rogative of mercy is invoked, the current of enlightened 
opinion is decidedly opposed to any change in the present 
practice.^ 

And here it should be observed that criminal cases only 
come under the notice of the home secretary upon an applica- 
tion for a remission or mitigation of sentence by the mercy 
of the crown, and are never submitted to his consideration 
on the ground that the sentence is too lenient. The con- 
duct of a judge in such circumslances can only be reviewed 
by parliament.' It is estimated that not less than one thousand 
memorials in relation to sentences of penal servitude and 
capital punishment are annually presented to the Home 
Office.* The general principles which influence the home 
secretary in advising the remission of sentences of penal 
servitude, whether such sentences were for life or for a term 
of years, were explained to the House of Commons by Mr. 
Secretary Walpole, on March 15, 1867.* 

The issue of a proclamation of amnesty, or oblivion for past 
offences against the crown and government of the realm, is 
within the acknowledged prerogative of the crown, and an 
amnesty or pardon may thus be granted by the crown either 
before or after attainder or conviction," and also by a colonial 
governor acting under royal instructions.' Ordinarily, however, 

' See summary of evid. [n Rpl. of Com", on Capital Punish'., Cam. Pap. 

' Hans. D. v. 199, p. 1629 ; lb. v. 200, p. 1430. 

• Jb. V. 190, p. 566. 

* Jb. V. 185, p. 1929; V. 174, p. 1270. And in' regard to capital 
punishmenl, see lb. v. 1S6, p. 734 ; v. 19S, p. 869. 

' I Inst. t20 a, note 4 ; 3 Inst. 233 ; Bishop, Crim. Law, c. 59, 
" Pardon." Bnl see colonial practice in Ld. Kimberley's circulai despatch 
to Australian governors in 1871, Com. Pap. 1875, v. 53, p. 627. 

' Ex. gra. Sir G. Giey in N. Zealand, in tS6j ; Ld. Durham itk L, 
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the exercise of the power of pardon is limited to 
of individual criminals, after conviction.' But in Upper 
Canada, after the iostirrection of 1837, an Act of the provincial 
parliament was passed, which enapowered the lieutenant- 
governor (by and with the advice of the Executive Council), 
upon the petition of any person charged with high treason, 
praying to be pardoned, to grant him a conditional pardon 
before his arraignmenL^ But, since confederation, the exercise 
of the prerogative of mercy has been withdrawn fro.n 
the lieutenant-governors of the Canadian provinces, because 
they are no longer appointed by the crown, and is residem. 
only in the governor-general of Canada in virtue of his com- 
mission.' 

No interference by either House of Parliament with the 
When ptttiia- Exercise of this prerogative is justifiable, except 
mtni nuy in extraordinary circumstances. It was said by 
in«T»«. Macaulay, that " he would rather entrust it to the 

hands of the very worst ministry that ever held office than 
allow it to be exercised under the direction of the very best 
House of Commons;"* and by Sir Robert Peel, that he 
would leave this prerogative in the hands of the executive, 
considering that it was the right and duty of the House to 
interfere only "if there be a suspicion that justice is perverted 
for corrupt purposes." ' 

Lord Brougham, in his treatise on the " British Constitu- 

tion," dwells at considerable length, and with great 
Brougham sagacity, upon the principles which should influence 
precoipiiive. ^^^ executive government in the exercise of this 

prerogative of pardoning or commuting the sentences 
of criminals. He sums up his observations with the following 

Canada, in 1838 ; Sir G. F. Bowen in N. Zealand, in 1S71 ; Ld. Dnfferin 
in Canada, in 187S- 

' /ii. AT. Ztalaml, H. of Rip. 1S72, App. v. i, A. No. i, a, p. la. 

' Stal. Can. i Vict. c. loj and see Ll.-Gov. Arthur's despatch of 
3a Ai^. 1838, in relation to ihLs ilatute, commenting on apparently ci 
flicting cUinu of the gov. gen. of Canada, and li..gov. of U. C, in I 
exercise of prerog. of mercy. Jh. As^. U, C. :S39 ; App. v. 2, pi. 
p. 625. As to powers of colonial governors in exercise of (iis prerc^. see \ 
Forsyth, Casts and Op', pp. 75-82, 460. ' 

• Can. Sess. Pap. 1869, No. 16. 

* Ham. D. v. 84, p. 892. 
' Mir. of Pari. 1835, p. 1381. 
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weighty words : " It seems hardly necessary to add that no 
interference of parties interested, politically or personally, 
should ever be permitted with the exercising of this eminent 
function of the executive governmenL Absolute monarchies 
offer to our view no more hideous features than this gross 
perversion of justice. Nor do popular governments present 
a less hateful aspect when they suffer the interference of the 
multitude, either by violence, or through the press, or the 
debate, or any other channel in which clamour can operate, 
to defeat the provisions of the law." ' 

While direct interference with the discretion of the crown 
in the exercise of the pardoning power is only warranted in 
extreme cases of manifest injustice, it is competent for parlia- 
ment to receive petitions from or on behalf of criminals under 
sentence, and, if sufficient cause is shown to justify inquiry, 
to appoint committees for that purpose. A Mr. Palmer, who 
was condemned for seditious practices, by the High Court of 
Justiciary, in Scotland, in 179+, petitioned the House of 
Commons complaining of the illegality and undue severity 
of his sentence. The reception of his petition was at first 
opposed by Mr. Pitt, as being irregular and unjustifiable, but, 
after an adjourned debate on the question, it was agreed to 
without a division.' Since then ao objection has been offered 
to the reception of petitions from or on behalf of prisoners 
complaining of their sentences, of their treatment by the court, 
or in prison, and praying relief, or for the remission of their 
sentences.' And every facility is allowed to prisoners to 
memorialize parliament or the Home Office for redress of 
grievances.* 

It has not been unusual for inquiries to be made of the 
administration in parliament as to the circum- inquiries qf 
stances attending the imposition or remission of ministers, 
sentences imposed either at the assizes or by local criminal 
courts having summary jurisdiction, so as to afford the ministry 
an opportunity of explaining erroneous impressions in the 

' Brougham, Brit. Const, pp. 330-332. 
' Pari. Hill. V. 30, pp. I449-I461. 

* See Indei 10 Pub, Pets. H. ef C. and see proceedings on motion for an 
address to the crown for removal of a state prisooer from one place of con- 
finement to another, " wbeie he may not be subjected to Ihe ticatmcnt 
which he now endures" {Mir. Qf Pari. 1840. p. 3534). 

• Ham. D. v. 1S9, p. lai?- 
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public miod.' The government exercise their own discretion' 
as to whether they deem it expedient to reply to such questions 
or not But it has been stated by ministers, in both Houses, 
in reply to questions on the subject, that, "as a general 
principle, it would be inconvenient and unusual to lay before 
the House the grounds on which that discretion proceeds 
which dictates leniency or severity on the part of the respon- 
sible advisers of the crown."' For the same reason, it is not 
usual to communicate to parliament memorials or other papers 
on the subject of the exercise of this prerogative in particular 
cases, ° 

3. Honours and Rewards. 

Presuming that none can judge so well of the merits and.] 
PruogaiEvo ia scrvices of the subjects of the realm as the crowa 
gianung itself, by whom they are governed or employed, the' 

constitution has entrusted to the sovereign the sole 
power of conferring dignities, honours, and titular distinctions 
upon his people ; in confidence that he will make use of the 
same in behalf of none but those who deserve distinction or 
reward.' But this prerogative, like every other function of 
royalty, is exercised upon the advice of responsible ministers. 

It is a constitutional principle of great importance that all 
honours should be bestowed by the spontaneous action of 
the crown, and not necessarily at the instigation of ministers ; 
such advice, however, may be tendered by way of suggestion 
to the sovereign through the prime minister.* No interference 
with this prerogative by either House of Parliament should 
ordinarily take place, for the obvious reason that, if it were 
understood that the good will and recommendation of parlia- 

' Mir. of Pari. 1835, p. 2511 ; lb. 1837-8, p. 239; Ham. D. v. 163, 
pp. 1324. 1325 ; V. 164, pp. i?34, [824. 

* Mir. affarl. 1840, p. 1 70Z ; Hans. D. v. 168, p. 1 187 ; /*. v. aoo, 
p. 431. 

* Case of Greenland, Hans. D. v. 189, pp. 871-876 ; lb. v. 234, p. 1441. 
In Hail's case, in 1812, papers were granted by gdvecmnent, but no 
further proceedings took place (Ar/. Dib. v. 23, pp. 467, 934). 

* Act 34 it 35 Vict. c. 53 i Bowyer, Conit. Law, p. 174; Petersdorff, 
Nem Abdt. v. 6, p. 535. 

' Loni Grey, Hans. D. v. 192, p. 1813; Mr. Gladstone, lb. v. 193, 
p. 1835 ; Mr. Disraeli, /*. v. 223, p. 975 ; Martin, I.i/e of P. Canserl, 
V. 3, p. 478 ; Torrens, Life of Ld. Melbourne, v. 2, p. 169 ; Welln. Desf. 
3nl5er. v. 7, pp. iSo, 366. 
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ment was the road to honorary distinction, there would be an 
end to all true responsibility; aad the favour of private 
members would be sougbt after instead of the approbation of 
the crown.' 

Nevertheless, exceptional cases may arise, and have arisen, 
to justify the Houses of Parliament in approaching A^yi^of 
the sovereign with iheir advice and recommenda- paiiiammi 
tions in regard to the exercise of this prerogative, ' °"'"'' 
and on betialf of meritorious public servants, whose claim to 
the favour of the crown had been either overlooked or disre- 
garded. 

Foreign orders, decorations, or medals cannot be accepted 
by British subjects without express licence from the crown. 
Such leave is never granted unless to reward active and dis- 
tmguished service against an enenoy, or actual employment in 
the service of the sovereign who confers the distinction, or 
attendance upon a foreign sovereign to convey to him an 
order from the British monarch. The rules governing the 
practice in such cases were established by Lord Castlereagh 
in r8i2,^ and were revised in 1S70; they are stricdy main- 
tained, although they may not be legally enforceable.' 

It is very undesirable that parliament should interfere with 
the discretion of the crown in this particular; and, if any 
representation were made by parliament thereon, it ought to 
be in general terms, so as to leave to the crown as much 
liberty as possible in dealing with the subject. At the same 
time opinions expressed by any considerable number of 
members of parliament woiiJd go far to induce the proper 
minister to consider whether the rules applicable thereto 
could not be modified with advantage.' No rules have been 
laid down as to British subjects receiving titles from foreign 
sovereigns. It rests entirely with the crown whether the 
acceptance of such a title should be sanctioned or not,' 

By constitutional usage, it is customary, in the case of 

; Hans, D. V. 139, p. I 
s Foreign ORice List. 
1 Victoria's letter to Emperor Napoleon, in Martin, Life of P. 
Consort, V. 3, p. 472 ; lb. v. 5, pp. 392-394 ; IVe/ln. Desp. 3rd ser. v. 5, 
pp. 321, 406; Lord Derby, Hims. D. v. 229, p. 1265 ; L. Tirnts, Nov. 9, 
1S7S, p. 19. 

' Mr. Gladstone, Hans. D. v. 208, pp. 1491, 1650, 1771 ; lb. v. 214, 
p- 773. * Lord Oeiby, lb. v. 229, p, 1415. 



s of the House of Commons, on their final r 
SpeaiiEiior ^^'^^ ^^^ chair, to address the crown to confefi 
Houicof upon them "some signal mark of royal favour." 

Commons. This is responded to, on the part of the sovereign, 
by their elevation to the peerage, and by a message to the 
House of Commons recommending that pecuniary provision 
may be made for the support of tbe dignity.' The creation 
of peers 'is a peculiar and inconimunicable privilege 
«rages- ^j. ^^^ sovcreign, over which parliament has no 
control ; saving that it must be exercised upon the advice of 
responsible ministers.^ 

In Deceml)er, 1711, by a stretch of the prerogative, twelve 
new peers were created at once, professedly for the purpose 
of overruling, or rather inverting, the majority in the upper 
chamber uppn a great political question.* In 1832, a similar 
encroachment upon the independence of the House of Lords 
was contemplated, for the purpose of carrying the Reform 
Bill ; but the crisis was happily averted by the prudence of 
the opposition. 

In 1856, the right of the crown to create peerages for life 
j^y, was, after investigation and debate, denied by the 

e peerages, j^^^jj^g ^^ Lords. The question was raised in the 
case of Mr. Parke, an eminent lawyer, upon whom a life peer- 
age, with the title of Baron Wen sley dale, was conferred, for the 
avowed purpose of strengthening the appellate jurisdiction in 
the Upper House. It was not contended that the sovereign 
was debarred from conferring this description of honour upon 
any of her subjects, but merely that, in conformity to the 
usage and practice of the constitution, since it has been 
defined and settled in its best days — namely, from the revolu- 

' Rt. hoQ. C. M. Sutton, Mir. Pari. 1831-2, pp. 3467, 3486, 3502 ; Et. 
hon. C, S. Lerevre, Ham. D. v, 144, pp. 2126, 2271, 2300. 

' The process of making a peer, and the fees payable upon patents of 
dignities, as well as upon official appojotments, generally, will be found in 
Cum. Pop. 1867, V, 39, p. 425. In the case of peerages conferred for 
inililaiy or naval services, but not in the case of civil peerages, it is the 
rule for the expenses to be borne by the countiy (Mans. J3. v. 210, p. 103). 
For procedure in contested claims to peerage, see a paper in Law Mag. 
v. 8, 4lhaer. p. 173, 

' May, Const. Hist. v. i, C. 5 ; Mir. Pari. 1839, p. 1705 ; Hans. D. 
V. 188, p. 1127 ; Heam, Govt. Mng. pp. 415-436 ; Bagehot, Eng. Const. 
p. zSS. In regard to the choice of candidates for this honour, see Wellti. 
Disp. Civ. S. V. 6, p. 563, • Stanhope, Quan Anm, p. 507. 
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tion of 1688 downwards — neither the patent creating a life 
peerage nor the writ of summons issued in pursuance thereof 
entitled the grantee to sit andvote in parliament.' This point 
having been decided by the House of Lords, after an examina- 
tion of precedents, Lord Wensleydale, who, in February, 1856, 
had been created a baron " for and during the term of his 
natural life," refrained from attempting to take a seat in that 
House. But on July 25 following, the Government, acquiescing 
in this decision, created him an hereditary peer. 

By an Act passed in 1871 for the preservation of the dignity 
and independence of parliament, bankrupt peers Disqualified 
are disqualified from sitting or voting in the House v^- 
of Lords.' 

The usage of parliament permits the adoption, by either 
House, of resolutions of thanks lo officers of the vnt« or 
army or navy and others, who have rendered mili- ihanksbj' 
tary service, for meritorious conduct in their i""^*°'' 
official capacity. Votes of thanks "should be proposed in 
both Houses, and with such a concurrence of opinion that 
there could be no doubt of their being unanimously passed." ' 
Various rules have been prescriijed by precedent in respect to 
votes of this description. In the first place, it has been 
customary that all such motions should emanate from a 
member of the administration, acting on behalf of the crown, 
as the source and fountain of honour.' This rule has not 
been without exception, though motions for votes of thanks 
which have proceeded from private members have rarely beeii 
successful." 

It is contrary to the practice of parliament to propose thanks 
to officers, by name, who are under the rank of general or 
commodore, or who are not in chief command in the action ;° 
but "the several officers, non-commissioned officers, and 
privates " engaged, are often thanked collectively.' After the 

■ Rep. Cora", of PrivileecB, agreed lo by House of Lords, Feb. 25, 1856, 
/fans. D. V. 140. PP. 263, 508, 591, 89S, 1121, 1289. 

' 34 4 35 Vi«. c. 50. 

• Mr. Disraeli, ffans. D. v. I49, P- 25a. 

' Pari. Hist. V. 33, p. 3 ; ffans. D. -y. 149, p. 255 ; lb. v. 203, p. 725. 

" See, for example, Com. Jour. v. +9, p. 743, and the proeeedings on 
July M, 1806. 

' Peel, in Mir. Pari. 1841, p. 222 ; G. Flardy, Hans. D. v. 218, p. 428. 

' See general iodices. Cam. Jour. Ham. D. v. 136, p. 324. 
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suppression of the Indian mutiny, thanks were ^ 
lectively, to the gallant civilians, who had voluntarily performed' ' 
military service on that occasion, wiih courage and self-devo- 
tion.' Thanks were also voted, on December 15, 1854, to 
" General Canrobert and the French army, for their gallant 
and successful co-operation with her Majesty's land forces " in 
the Crimea : and Field-Marsha! Lord Raglan was desired to 
convey to them the resolution. Votes of thanks should be 
founded on official papers, announcing the completion of the 
service for which the thanks are to be given.' 

It is usual to await the conclusion of operations before 
voting thanks in parliament ; and not to propose them after a 
brilliant exploit, which has left the operations or the victory 
incomplete.' And they are only voted for successes, and 
could not therefore be given to General Williams for his 
gallant defence of Kars, as that fortress was ultimately sur- 
rendered.' 

It has not been customary to give the thanks of parliament 
for victories, however bcilliant, meritorious, or complete, 
unless they took place against a power with whom Great , 
Britain was, at the time, in a state of formal recognized war." 
Of late years, however, and especially in the case of military 
operations in India, this has not been insisted upon,^ In pro- 
posing thanks for sLccesses in India, it has been the uniform 
practice to confine the expression of the same to the military 
operations and arrangements, keeping out of view the question 
ctf the policy and origin of the war, for which the government 
are alone responsible,' 

Votes of thanks are always confined to the survivors ; there 
is no precedent of resolutions of approval being adopted in 
regard to the conduct of deceased officers, of whatsoever rank 
or merit,' In 1834, however, a general resolution of apprecia- 
tion, sympathy, and condolence, was adopted in reference to 
the heroes who fell in the Crimean campaign.' 

If names intended to have been included in a vote of thanks 
are accidentally omitted, oc if errors occur therein, they m^ J 

' Jfani. D. V. 148, p, 827. * Ji, V. 192, p, 925, 

■ Peel, Nam. D. v. 71, p. 553. 

' Ham. D. v. 141, PP- 1847. 1878, 

• Mir. Par!. 1828, p. 189, ' Hans. D. v. 72, pp. 543, 571, 

' Mir. Pari. 1840, p. 801 ; JTaHs. D. v. 66, p. 206. 

" Feel, in Hatus. D. v. 84, p. 421, • /*, v. 136, p. 326, 
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be subsequently corrected, on motion to that effect' Or, the 
order may be discharged, so as to admit of one more com- 
plete being adopted." 

In 1843, when it was proposed lo include the name of Sir 
Henry Pottinger, plenipotentiary and envoy-extraordinary to 
China, in a vote of thanks for successful operations during the 
war with that country, Sir R. Peel said, "There is no instance 
in which a diplomatic agent of the government has received 
the thanks of parliament for the successful completion of any 
negotiation however important, or of any treaty however 
advantageous to the interests of the country ; " adding, " I 
think, it of great importance to adhere in these matters strictly 
to precedents , . . which, I think, have been founded upon 
good sense ; otherwise, every omission that we happened to 
make in a vote of this nature would imply a censure."' This 
principle was afterwards explained and enforced by Lord 
Palmerston, who said that " parliament seemed to have syste- 
matically avoided votes of thanks to negotiators, and most 
properly, because a negotiator was a person acting under the 
instructions of his government. The government had a 
majority in parliament, and a vote of thanks to their negotiator 
was, in fact, a vote of thanks to themselves." * 

The granting of charters to corporations, conferring upon 
them certain exclusive rights, privileges, and im- p„n,gaiiyein 
munities, is also a matter of prerogative, and is graniine 
exercised by order in council In former times, " *"°"" 
this prerogative was of very wide extent, and implied an abso- 
lute legislative power on the part of the crown, by virtue 
whereof charters of liberties were granted to the people, both 
at home and abroad ; which were all, more or less, in the 
nature of public laws. The growth and progress of our 
political institutions, however, have gradually restrained the 
authority of the crown in this particular within recognized 
limits, and now no charter conferring political power or fran- 

' Mir. Pari. 1840, pp. 814, 1137 ; lb. 1841, p. 499; Ham. D. v. 136, 
p. 424. * Mir. Pari. 1840, pp. iiOO, 1361, 

• MaHS. D. V. 66, pp. %^2, 573. 

* /*. V. 68, p. 1237. Votes of thanks were, however, carried in ex- 
ceptional circumstances in 1843 to Lord Aahburton, envoy- exlraorH >■"•■— 
lo Washington, for the manner in which he had conducted the n^ 
which had resulted io the Treaty of Washington (lb, v, 68, pp. 6. 

1217, 1341). 
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chise in Great Britain or her colonies can be granted by the 
crown, without (he concuirence of parliament. 

And the crown cannot create corporations with powers 
Power lo which traDScend the law. Thus, it may not create 

creaw . a corporation to enjoy a monopoly, or with power 

carpora i na. ^^ ^^^ ^^^ ^^^^ ^j. ^^^ community, Whcn a cor- 
poration is to be created with privileges of this description, 
the authority of the legislature must be invoked to supply the 
deficiencies of the royal prerogative.^ The House of Commons 
in i6y3 resolved "that it is the right of all Englishmen to 
trade to the East Indies or any part of the world, unless pro- 
hibited by Act of Parliament." This resolution destroyed the 
monopoly granted by royal charter to the East India Company ; 
it has ever since been held that no power but that of the 
whole legislature can give to any person or to any society an 
exclusive privilege of trading to any part of the world." The 
" Statute of Monopolies," passed in ai James I. c 3, put an 
end to a number of monopolies ; but an exception was made 
therein of the prerogative right to grant certain exclusive 
rights, or letters patent, to inventions of new manufactures. 
But in 1852 the exercise of this prerogative came to be.whoUy 
regulated by Act of Parliament." 

It is customary in the colonies, possessing representative 
Chancrtd institutions, for Acts to he passed by the local 
rights 10, legislatures, constituting and incorporating colleges 
iiniversines. ^^^ uoiversities therein. It has heretofore been 
deemed to be necessary to invoke the exercise of the royal 
prerogative for the grant of letters patent to such institutions, 
for the purpose of enabling them to confer degrees, which 
shall be recognized as equivalent to degrees granted by 
universities in the mother country. In the grant of such 
powers ihe crown will exercise discretion to ensure that 
degrees shall be sanctioned other than those conferred by. 
similar institutions, and particularly by the great English 
universities, on which these new institutions are professedly 
modelled, in order that uniformity in procedure may exist 
among universities having the sanction of royal letters patent.* 

' Bowyer, Const. Law, p. 4ta. 

• Macaulay, Ifist. of Eng. v. 4, p. 475 ; Forsyth, Const. Law, \ 
Am. Lam. Rru. v. 7. p. 737. • Hani. ^. v. 2?a, p. 

' Lord Carnarvon's Desp. to Gov. Normanby of N. Zealaad, dated 
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By an Act passed in 187 r, it is provided that a copy of any 
application for the foundation of any college or procedure i^ 
university, which may hereafter be referred for the founding a 
considerationofanycomraitteeoftliePrivy Council, ™ "b'-"'' 
shall, together with a draft of the proposed charter, be laid 
before both Houses of Parliament for not less than thirty days 
before any report thereon shall be submitted to the crown.' 

Corporations for local and municipal purposes must be 
created in the mode prescribed by law for the mating a 
exercise of that portion of the royal prerogative, ^^poniiion. 
and with the incidents legally essential to their nature.' For 
example, her Majesty has been expressly empowered by 
statute, on petition of the inhabitant householders, to grant, 
with the advice of her Privy Council, a charter of incorpora- 
tion, according to the provisions of the Municipal Corporation 
Act, to any town or district, and to create the same a 
municipal borough.* 

The crown is also at liberty to give royal charters to private 
associations, a prerogative which is exercised upon Ro^aj 
the advice of the Board of Trade ; but this prac- ''>^='^ 
tice has long been regarded as of doubtful propriety. One of 
the objects of the Companies Act of 1S&2 was to substitute a 
general law for an exceptional privilege.'' 

The crown has ever exercised, and still retains, the preroga- 
tive of incorporating universities, colleges, com- chanwsand 
panies, and other public bodies, and of granting to corporaiions. 
them, by charter, powers and privUeges not inconsistent with 
the law of the land, while, at the same time, similar powers 
are now conferred by Act of Parliament.' But public associa- 
tions for commercial purposes ordinarily require powers which 
can only be conferred by legislation. Even long-established 

Jan. 2i, 1875 ; Canada Acts of 1843 and 1852; Quebec Stat. 1S70, foi 
Bishop's College, Leonaxvllle. 
' 34 & 35 Vicl. c. 63 i /Tom. -O- V, ^zo, p. 1348; V. 2n,pp. 763, 1373, 

• See Stat, cited in Eowyer, Const. Zjiiv; Hans, £>, v. 189, p. 597. 

' Bowyer, Censl. Law, p. 399, n. ; New Municipal Corp. Ae[, 1S82, 
pt. xi. 

* Ham. a. V. 389, p. 851. But tlie abstract right of issuing such 
charters still recnains in the crown {/i. v. 196, p. 356), 

' See pioceediags in House of Commons in reference to granting of a 
royal charter to the Univ. of London, Mir, Pari. 1833, pp. 1842. 27ao. 
In 1S69 the royal charier granted in 1836 lo Univ. C-^^'-k t n- 
aniiullcil, and the univetsity iutorporat^d by 32 
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institutions, such as the Bank of England, which were or^i- 
nally created by royal charter, have of late years derived their 
extraordinaiy privileges, like other public companies, from 
legislative enactments.' 

All charters or giants of the crown may be repealed or 
revoked when they are contrary to law, or uncertain or 
injurious lo the rights and interests of third persons ; and the 
appropriate process for the purpose is by writ of scire facias. 
To every crown grant there is annexed by the common law an 
implied condition that it may be repealed by scire facias by 
the crown, or by a subject grieved, using the prerogative of the 
crown upon the fiat of the attorney-general.' 

Moreover, all private corporations are subject to the control 
PrivaK of the law, and may be proceeded against for 

cDrjioi.(ioni, illegal acts or abuse of powers, either by a special 
action on the case, or by writ of mandamus or of ^ao warranto, 
according to the nature of the alleged offence or misde- 
meanour. Where the legal remedy against a corporation is 
inadequate a court of equity will interfere and restrain un- 
lawful proceedings by the issue of an injunction.' 

While a corporation may be dissolved by a forfeiture of its 
p , charter by ordinary legal process, parliament itself 

cariiameni ID may also interfere, and by an Act of its own put an 
tal^^^on. ^^^ '° ^^^ existence of a body which has misused 
or abused the powers entrusted to it. Under the 
British constitution, pariiament is omnipotent, and may at any 
time dissolve a corporation created by the crown or by Act of 
FarliamenL But such is the respect which is shown by British 
law to private property and private rights that there have been 
veiy few instances, and those mainly determined upon giouuds 
of public policy, wherein parliament has thought proper to 
dissolve any corporate body, or to interfere without their -j 
consent with the exercise of powers originally conferred upon J 
them. As a rule, it is left to the courts of law to regulate and 1 
restrain the proceedings of all corporations within the limits oF | 
their original charters.* 

' AmoB, Fifty Ytari Eng. Cetul. p. 126. 

' Foraylh, CohiI. Law, p. 387. 

' Angell and Ames, Cerperaiiam, c. 11, 20, 31. 

* lb. §S 766, 767 ; Btyce, Ultra Vires, ed. 1S80, p. 786 ; Dwuris oi_ 
SUtutes, and ed. p. 650; flam. Z>. v. 198, pp. 1137-1134, 1338} Am, | 
L.Xtv.y " - -* 
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In the chapters which have been included ia the first part of 
the present edition of this work, and which are taken almost 
exclusively from the first volume of the original edition, Mr. 
Todd has traced the gradual evolution of the privy council, 
and its history under prerogative and parliamentary governnienL 
In the chapters which follow, and which are chiefly laker from 
the second volume of the original edition, Mr. Todd has 
described the manner in which the cabinet was evolved, and 
has described the functions of the particular r 
compose it. The increasing power of the cabine 
been at pains to point out, has been accompar 
''ecrease in the authority of the privy council. 

In theory, indeed, the privy council ' still retains its ancient 
supremacy, and, in a constitutional point of view, is presumed 
to be the only legal and responsible council of thecrown. All 
formal acts of sovereignty, such as the issue of orders in 
council, or royal proclamations, must be performed through its 
instrumentality, and cabinet ministers themselves derive their 
authority and responsibility, in the eye of the law, from the 
circumstance that they have been sworn in as its members, 
But in practice, since 1688, the privy council has [dwindled 
into a mere department of state, of comparative insignificance, 
so far as the actual direction of public affairs is concerned, 
when contrasted with its original authoritative and pre-eminent 
position. Its judicial functions, hereioff f s-^ 
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V restrained within very najTOw limits, .- The power of taking I 
examinations and issuing commilments for high treason is the 
only remaining relic of its ancient authority in criminal matters) 
If continues to exercise an original jurisdiction in advising the 
crown concerning the grant of charters;, an 4 it has exclusively 
assumed the appellate jurisdiction over the colonies and 
dependencies of the crown which formerly appertained to the 
council in parliament.- But, ever since the revolution, it has 
been the appropriate duty of parliament, either directly or 
indirectly, to afford redress In all cases wherein the common 

j law fails to give relief,' 

As at present constituted, the privy council is an assembly 

' Haw of state advisers, unlimited in number, and ap- 

appointed. pointed absolutely (without patent or grant) atthe 
discretion of the sovereign, who may dismiss any individual 
member, or dissolve the whole council, at his pleasure.' No 
qualification is necessary in a privy councillor, except that he 
be a natural-born subject of Great Britain. And even this 
disability may be removed, by special Act of ParUament, as in 
the cases of Prince Leopold, afterwards king of the Belgians, 
and of the late Prince Consort.' It has never been the practice 
to impose upon the crown a statutory obligation to appoint any 
one to the office of privy councillor.* 

formerly the duration of the privy council was only during 

I the lifetime of the sovereign, but it is now continued for six 

months longer (by StaL 6 Anne c. 7), unless dissolved by the 

I new monarch. But, according to the present usage, the privy' 

I councillors of the preceding reign are re-sworn upon the acces- 

sion of a new sovereign. 

I ' Palgrave, Jiang's CoanHl, pp. no, 125. 

I • The name of Charles James Fox was struck out of the privy council 

I in 1798, upon the advice of Mr. Pitt, oa account of an intemperate and 

I seditious speech at a club dinoer (Jesse, Ufe of Geo. III. v. 3, p. 194J 

Kii%se\V% Life of Fex, v. 3, p. 168). But in January, l8c6, after Pitt's 
death, the king sanctioned the re-admission of Mr. Fox into his coundU 
(Jesse, Gto. til. v. 3, pp. 361, 473). Lord Melville's name was struck out 
in anticipation of an address to llie king from the House of Commons, that 
I he be dismissed from the toyal presence for ever (Stanhope's Fitt^ v. 4, pp. 

283-185, 294). His lordship was afterward re-sworn of the coimcil, 
having been acquitted of the chaises preferred against iiim (Haydn, Book ^^ 
of Z>Jf. p. 13s ; see Cobbett's motion against Sit R. Peel). ^^t 

' By 56 Geo. III. cc. II, 13; 1)y3& (VicL cc. i, 2, ^H 

• Ld, Ch. Selborne, Bam. D. v. 315, p. 1477- ^H 
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A privy councillor, although he be but a commoner, is styled 
"right honourable" (which is the proper title of a "lord") 
because he is a "lord of her Majesty's privy council." ' He 
has precedence over all knights, baronets, and younger sons 
of barons and viscounts. There is tio_salary or emolument 
attached to the office ; and the acceptance, by a member of 
the House of Commons, of a seat in the privy council, does 
not void his election,' 

The oath of office,' as it was anciently imposed upon every 
privy councillor,' is recorded in Cokis Institutes,^ 
and is to the following effect : r. To advise the c 
king in all matters to the best of his wisdom and """' 
discretion. 2. To advise for the king's honour and advantage, 
and for the public good, without partiality and without fear. 
3. To keep secret the king's counsel, and all transactions in 
the council itself. 4. To avoid corruption in regard to any 
matter or thing to be done in council. 5. To forward and 
help the execution of whatsoever shall be therein resolved. 

6. To withstand all persons who shall attempt the contrary. 

7. And generally to observe, keep, and do all that a good and 
true councillor ought to do unto his sovereign lord. The 
oath of office now taken by a privy councillor is given in the 
Report of the Oaths Commission," together with the following 
declaration, which embodies the substance of the oath, and 
which it is recommended shall be substituted for it : " You 
shall solemnly and sincerely declare that you will be a true 
and faithful servant unto her Majesty Queen Victoria, as one 
of her Majesty's privy council. You shall keep secret all 
matters committed and revealed unto you, or that shall be 
secretly treated of in council, and generally in all things you 
shall do as a faithful and true servant ought to do to her 
Majesty." Privy councillors must also take the oath of 
allegiance, as prescribed by the Promissory Oaths Act of 



' Notts and Queriei, Sth ser. 

' Hans. D. V. 174, p. II97. 

• See Stubbs, Canir. Hist. v. 
ore usually admitted to a seal 
(Haydn, Book of Dignitia, pp. 

' 4 Inst. 54. 

' Com. Paf. 1867, V. 31, p. : 

' 31 & 32 Vict. c. 72. 



'. s. p. 76. 

2, p. 560. Near relations of the sovereign 
in ihe privy council without being sworn 
130, 129, 13;, 145). 

4! Ih. 1876, V, 61, p. 275. 
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The obligation of keeping the king's counsel mviolablf^ 
OUigaiion of secret is one ihit rests upon all cabinet minister^ * 
Mcniy. and other responsible advisers of the crown, by 

virtue of the oath which they take when they are made ment- 
bers of the privy council. Nothing that has passed between 
Con only be ^^^ sovereign and his ministers, in their confidential 
mnoved by relatiOBS with each other, may be disclosed to any 
1 suwieign. pji^gj. person, or to either House of Parliament 
without the express permission of the sovereign.' And this 
permission would only be accorded for purposes of state, as to 
enable a minister to explain and justify to parliament his 
political conduct. It would not be granted for the purpose of 
enabling parliament to scrutinize the motives of a political act 
which was not itself impeachable on public grounds. Neither 
would it be given with a view to subject the secret counsels of 
the crown to the review of an ordinary legal tnbunaL 

The necessity for obtaining leave from the crown to divulge 
past proceedings, or communications between the sovereign 
and his confidential servants, applies with equal force to actual 
ministers, and to those who have ceased to take part in the 
royal councils." 

After the separate existence of the cabinet council as a 
governmental body, meetings of the privy council 
pri^'aSd" gradually ceased to be holden for purposes of 
obinet deliberation. Early in the reign of George III., 

we find this distinction between the two councils 
clearly recognized— f that the one is assembled for deliberative, 
and the other tnerely for formal and ceremonial purposes.*^ fit 
is DOW an established principle, that '"it would be contrary' to 
constitutional practice that the sovereign should preside at any 
council where dehberation or discussion takes place," *j For 
the cabinet has superseded the privy council for all the higher 
purposes of the government ; and this small select body, whose 
very existence has hardly extended over two centuries, and 
which has still no formal recognition in the constitution, has 
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1761), V. I, p. 374; Lewis, jidm. p. 
iiu, D. V. 175, p. 851. See Gray's £ar!y ftart^i 
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become the supreme goveraing body in the political system of 
Great Britain. 

The practice of consulting a few confidential advisers, in 
preference to, and instead of, the whole privy cMaa 
council, was doubtless resorted to by the sove- coundi. 
reigns of England from a very early period. Stubbs says that 
from the close of the minority of Henry III. we first distinctly 
trace the action of an inner royal council, distinct from the 
euria regis and from the common council of the realm/ Bacon y 
(in his £ssajys on Councils) cites the example of " King Henry ~' 
VII., who, in his greatest business, imparted himself to none, 
except it were to Morton and Fox." While affairs of state 
were, for the most part, debated in the privy council, in 
presence of the king, it naturally happened that some coun- 
cillors, more eminent than the rest, should form juntos or 
cabals, for closer and more secret co-operation, or should be 
chosen by the sovereign as his most intimate and confidential 
advisers. These statesmen came at length to be designated as 
the cabinet, from ihe circumstance of their deliberations being 
conducted in an inner room, or. cabinet, of the council apart- 
ments in the royal palace. But no resolutions of state, or 
other overt act of government, were finally taken without the 
deliberation and assent of the privy council, who then, as now, 
were the only advisers of the crown recognized by law.' 

We first meet with the term " cabinet council," in contra- 
distinction to that of privy council, in the reign Fi^, meniioa 
of Charles I. Clarendon, in bis History of the ofacabLnM. 
Rebellion, after describing the condition of the government at 
the time the great Council of Peers was convened at York by 
the king, in September, 1540, and mentioning that the burthen 
of state affairs rested principally upon the Archbishop of 
Canterbury, the Earl of Strafford, and Lord Cottington, pro- 
ceeds to state that some five or six others being added to 
them, on account of their official position and tried ability, 
"these persons made up the committee of state (which was 
reproachfully after called the Juncto, and enviously then in 
court the Cabinet Council), who were upon all occasions, when 
the secretaries received any extraordinary intelligence, or were 
to make any extraordinary despatch, or as often otherwise as 

' Stabbs, Cimit. hist, v. 2, pp. 40, 240, 255. 

■ Uollam, Const. Hiit. v. 3, p. 249. 
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was thought fit, to meet: whereas the body of the coutKrit 
observed set days and hours for their meeting, and came not 
else together except specially summoned." ' Jn another place 
he says the practice then prevailed of admitting many persons 
of inferior abilities into the privy council merely as an 
honorary distinction, and thus the council grew so large that, 
" for that and other reasons of unaptness and incompetency, 
committees of dexterous men have been appointed out of the 
table to do the business of il" And he remarks that one of 
the grounds of Strafford's attainder was a discourse of his " in 
the committee of state, which ihey called the Cabimi Councii."* 
Again, in his Aub'biiigrapky, he mentions that when, after Lord 
Falkland's death, in 1643, Lord Di^by replaced him as secre- 
tary' of state, *' he was no sooner admitted and sworn secretary 
of stale and privy councillor, and consequently made of the 
junto which the king at that time created — consisting of the 
Duke of Richmond, the Lord Cotlington, the two secretaries 
of stale, and Sir John Colepepper — but the chancellor of the 
exchequer (Clarendon himselii then Mr. Hyde) was likewise 
added ; to the trouble, at least the surprise, of the master of 
the rolls (Sir J. Colepepper), who could have been contented 
that he should have been excluded from that near trust, where 
all matters were to be consulted before they should be brought 
to the council-board.'" 

The introduction of this method of government was ex- 
iinpoiHiinrity cecdingly distasteful to the whole community. It 
ofcabhitis. was one of the innovations against which the 
popular feeling was directed in the first years of the Long 
PariiaraenL ) The Grand Remonstrance, addressed by the 
House of Commons to Charles L, in 1641, set forth that such 
councillors and other ministers of state only should be em- 
ployed by the king as could obtain the confidence of parha- 
rsent.' And in the Second Remonstrance, issued in January, 
164a, complaint is made of " the managing of the great affairs 
of the realm in cabinet councils, by men unknown and not 
publicly trusted." ' 
■Duringtheprotectorateof Cromwell, cabinets were unknown. 

' Ckt. Bist. Reb. book 2, p. 226 (edit. 1819). 

* a. book 3, ' Clar. Auioiieg. v. I, p. 85, 

' Forsler's Grand Rananstraitct, pp. 272, 273. 

' Clar. Hiit. Reb. book 4, p. 537 \ and see book 7. 
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The government of the country was conducted by the supreme 
will of the great dictator, assisted by a council of ^ 
state, which should at no time exceed twenty-one """' 
members, nor be less than thirteen. But pubhc affairs were 
chiefly transacted by certain committees of parliament, until it 
became evident that these committees were assuming too much 
authority, when the Long Parliament itself was summarily 
abolished by this mighty autocrat, who was not disposed to 
submit his will to constitutional restraints. The legislative 
assemblies subsequentiy convened by Cromwell were too 
much under his own control to ofler any serious obstructions 
to his government. 

Immediately upon the restoration of monarchy, in r66o, the 
privy council was reconstituted by the king, and, R«u,ra,ionof 
resumed its original functions. But the public 'he monarchi-. 
mind at this ptriod was not in the humour to reopen the 
difficult question of the relations between the sovereign and 
parliament ; and Charles II. was too fond of pleasure, and of 
his own prerogative, to be willing to a<;ree to anything which 
would encroach upon either. But he was not avuiHe to an 
attempt to render Hie privy council itself more efficient. For, 
alter the Restoration, the privy council included ^^ 
all those who had been members of the privy 
council of Charles I., amongst whom were faithful royalists; 
but there were also some who had espoused the cause of the 
parliament, i The number of councillors,' and the doubtful 
loyalty of some of them, rendered the existing body an unsafe 
and inefficient instrument for the direction of public affairs. 
Accordingly, at the suggestion of Hyde, the lord chancellor, 
and virtual head of the administration, a plan was devised for 
the subdivision of the Privy Council into separate committees, 
to each of which should be assigned a special class of subjects.^ 
This was but the carrying out of a reform already provided for 
by the regulations of 1553,' under which we find, in the reign 
of James I., a committee of the council appointed ^^^^ 
for war, that included several of the king's principal 
ministers ; and another committee for foreign affairs. It was 

' For a lisl of the privy councillors of England from the Restoration 
1850, Bee Haydn, Baei of Dignitiei, pp. 1 19-146. 
' Lister, Life ef Oanndm, v. z, p. 6 ; Cox, Eng. Govt. p. 648. 
• See ante, p. 43. 
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now proposed that there should be a committee for foreigt 
affairs ; a committee for admiralty, naval, and military affairs ; 
a committee for petitions of complaint and grievance ; and a 
committee for trade and foreign plantations. Furthermore, 
that " if anything extraordinary happens which requires advice, 
whether in matters relating to the Treasury, or of any other 
mixed nature, other than is afore determined, his Majesty's 
meaning and intention is, that particular committees be in 
such cases appointed for them as hath been heretofore 
accustomed ; such committees to make their report in writing 
to be offered to his Majesty at the next council day following. 
If any debate arise, the youngest councillor to begin, and not 
to speak a second time." '■ 

' It is doubtful whether all these committees were actually 
ch organized at this time, i ,But the so-called com- 

mittee for " foreign affairs " — which consistod of 
the lord chancellor and five others, mostly his intimate friends 
and adherents — loot the lead and became in reality a cabinet 
council, to whom alone the king entrusted the secrets of his 
policy, and wherein was discussed, invariably in the presence 
of the king, all the most important affairs of state, both foreign 
and domestic, before they were submitted to a general meeting 
of the privy council.. This confidential committee virtually 
superseded the rest of the council, who were only consulted 
on formal occasions. In connection with the formation of 
this cabinet, or cabal, as it was then termed, the king greatly 
increased the number of the whole council ; and thus obtained 
a valid reason for employing only a select body of his advisers.i 
For Charles II. bad an extreme dislike to the formality of long 
discussions in full council,' adverting to which, in 1679, his 
Majesty thanked the whole body of his councillors for all the 
good advice they had given him, " which," he added, " might 
have been more frequent if the greater number of this council 
had not made it unfit for the secresy and despatch that are 
necessary in many great affairs. This forced him to use a 
smaller number of you in a foreign committee (the cabal), and 
sometimes the advices of some few among them upon such 
occasions, for many years past.'" 



> Cox, Eag. Govt. 
' Dicey, pp. 65, 61 
' /6. p. 66 ) itid u 
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Of the first ministry of Charles II. we are informei by 
Clarendon,' ihat "the treasurer {Southampton), the Marquis 
of Ormond, General Monk, with trie two secretaries of state, 
were of tliat secret committee, with the chancellor (Clarendon 
himself), which, under the notion of foreign affairs, were 
appointed by the king to consult all his affairs before they 
came to a public debate."' And Roger North, referring to 
this period, says that " the cabinet council consisted of those 
few great officers and courtiers whom the king relied upon fur 
the interior dispatch of his affairs j " and that, while " at first 
it was but in the nature of a private conversation, it came to 
be a formal council, and had the direction of most transactions 
of the government, foreigti and domestic." ' These cabinet 
meetings were holden, for a time, about twice in cabinet - 
a week; but after a while, for the greater con- niKibEsumier 
venience of the king and his ministers, it became ^"^'^ "■ 
customary to hold thera upon Sunday evenings. Every Lord's 
Day, the great officers of state would attend the king at 
morning service in the royal chapel, and be at hand to wait 
upon him in the evening, for consultation on public affairs.' 

Charles II. was a monarch who coveted the possession of 
arbitrary power. He therefore naturally preferred to avail 
himself of the services of a few trusty councillors, whom he 
could choose from amongst their less pliant colleagues, 
Hallam tells us that "the delays and decencies of a regular 
council, the continual hesitation of lawyers, were not suited 
to his temper, his talents, or his designs." And it must be 
confessed that the privy council, as it was then constituted, 
was too numerous for the practical administration of govern- 
ment. "Thus by degrees it became usual for the ministry or 
cabinet to obtain the king's final approbation of their measures 
before they were laid, for a mere formal ratification, before the 
privy council."' Nevertheless, we are assured by Clarendon, 
who, as lord chancellor, took an active part in all these pro- 
ceedings, that the cabinet /' never transacted anything of 
moment {his Majesty being always present) without presenting 

' Continuation of his Life, p. 27. 

' And see Thomas, I/ist. Ihiblk Officts, p. 23. 

• Life e/Ld. Guildfsni, v. z, p. 50. 

• Campl>ell's Chan. v. 3, pp. 191 n. 475. 

' Hallam, Canit. Hist. v. 3, p. 250; Pari. Hist. v. 5. p. 733, 
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the same first to the council-boaTd," He adds, that while at 
■ first they were " all of one mind, in matters of importance," 
yet that after about two years, the king added others to this 
cabinet " of different judgment and principles, both in Church 
and State," to himself, whereby his own influence with the 
kitiE was considerably impaired.' \ 

The " cabal " ministry lasted about three years, and was 
Unpopuiariiy v ery un popular. Nor need we wonder at this ; for, 
ofgaverninenL whatevcrTiright bc the advantages of cabinet 
government, the check upon the will of the sovereign which 
was, to some extent, afforded by a body so numerous and 
influential as the privy council, was lost sight of, if not 
altogether removed, when the administration was placed in the 
hands of a secret oligarchy. The "cabal" ministry was 
broken up in 1674. Sir Thomas Osborne, soon after created 
Earl of Danby, then became chief minister, and retained office 
until 1678. The history of England at this period is that of 
a continual struggle between the crown and the commons, 
during which lime the executive was never more profligate 
and anti-national, or representative government more factious 
and corrupt," Lord Danby, being impeached by the commons 
for treasonable practices, was sent to tile Tower. For a short 
interval public affairs were in a miserable plight. The parlia- 
ment became daily more and more violent; while the king's 
authority was so low, that it seemed as difficult to dissolve 
Ijarliament as to carry on the government without a dissolu- 

At this juncture his Majesty applied to Sir William Temple, 
si,w one of the foremost statesmen of the age, and by 

Temple'. /his advice was induced to accept a new scheme of 
"^ ™'' administration. This was nothing less than.' an 

ingenious attempt to combine the advantages of the old 
sj'stem of government by a council with those of the modem 
device of government by means of a cabinet, selected from 
amongst the principal parliamentary leaders. As a necessary 
preliminary, the existing privy council was dissolved, and a 
new one appointed, which consisted of only thirty persons. 
Of these, one half were selected from the chief officers of the 

' Lctd Clarendon's Address to (he House of Lords upon his impeach- 
mem in 1667, itafi Trials, v. 6, p. 376, 
' Dicey, p. 66 ; Knight, Hist, ofEng. v. 4, ch. 20. 
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crown and household, including also the archbishop of Canter- 
bury and the bishop of London. The remaining moiety were 
chosen from among the leading members of both sides of the 
two Houses of Parliament, without office, but being required, 
as an indispensable qualifjcation, to be possessors of large 
estates. This council was presided over by ajgrd ]iresident, 
who, however, had_neither_the authority nor the influence of 
a prime, minister. OtherMse^ tliis_ new-fangled privy council |^ 
bore some resemblance to a modem cabinet; but" with the 
all-important difference, that there was no agreement that all 
the councillors should concur in carrying into effect, and 
supporting io parliament, the decision of the majority upon 
questions of public policy ; or even that they should abstain 
from parliamentary opposition to each other.' And, although 
the goodwill of parliament was sought to be conciliated at the 
first formation of the new council, its continued existence was 
not made to depend upon its retaining that goodwill. 

In the selection of persons to compose this council. Temple's 
idea was that the leading interests of the whole community 
should be represented therein. Thus, the archbishop of 
Canterbury and the bishop of London were "to take care of 
the Church;" the lord chancellor and the chief justice to 
" inform the king well of what concerns the laws ; " the peers 
and landed gentry, by their large possessions, to be fit repre- 
sentatives of the national wealth, so that " at the worst, and 
upon a pinch," they might " out of their own stock furnish 
the king, so far as to relieve some great necessity of the 
crown." " 

On April 2 r, 1679, the king no-minated his new council, and 
in person announced its formation to parliament, inlorming 
iheni that he had made choice of such persons as were worthy 
and able to advise him ; and that be was resolved, in all his 
weighty and im[)ortant affairs, next to the advice of his great 
council in parliament (which he should very often consult 
with), to be advised by them,' But, though planned for the 
expres? purpose of conciliating the approbation of parlia- 
ment, (this novel scheme of administration wholly failed to 
obtain public confidence.) And with reason, for it aimed at 

' TempU's Memoirs, by T. P. Couttne?, v. 2, pn. ' "• 
' /*. V. 2, p. 34 ; Dicey, p. (A. 
• Lordi/our. v, Ij, p. 530. 
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reconciling two inconsistent principles ; the appointment of i 
some ministers solely because Ihey were acceptable to the j 
king, and of others merely for the sake of their influence in par- 
liament. . It was, moreover, |0f too unwieldy dimensions for a 
governing body. For there was to be no interior cabinet ; but 
all the thirty were to be entrusted with every political secret, 
and summoned to every meeting.' Notwithstanding its appa- 
rent plausibility, and ihe welcome accorded to it by some of the 
most eminent statesmen of the day, this elaborate device was 
of very short-lived duration. Parliament received it coldly, 
an d~Tio~w"o"naef": "since, on Temple's own admission, the 
authority of the new council was designed to counterbalance 
the increasing influence of the legislature. Internal dissensions 
arose in the council itself, through the introduction of certain 
members who were opposed to the court ; and at last Temple 
Faiiurtof dealt a finishing stroke to his own creation, by 
Tcinpie'5 consenting to form an interior council therein / 

8c ema. ' thougb the essence of his scheme had been that 

the whole body should always be consulted. After the failure 
of this notable project, the king, in open disregard of his 
solemn engagement to the contrary, sought thenceforth to 
govern accordmg to his own caprice.' 

Ephemeral and impracticable as it was, Temple's project is 
not without interest, as it serves to mark an important stage in i 
the transition from government by prerogative, administered | 
through the whole privy council, and parliamentary govern- 
ment through the instrumentality of a cabinet. 

During the rest of the reign ol Charles II., as well as duringj 
the short and stormy career of his unfortunate successor, thel 
king's council shared the odium and unpopularity of its royal 
master. James II. introduced into it several Roman Catholic%^ 
Conrinned "^^ "'^''^ naturally regarded by the nation with I 
uBpopLiBriiyaf mistrust. But the great blot in its composition I 
e counci . continued to be that which was pointed out in the J 
Grand Remonstrance, namely, that it did not consist of men in i 
whom parliament was willing to repose confidence. Its pro^ I 
ceedings, moreover, were conducted with such secresy, that it I 
1 was impossible to determine upon whom to affix the responsi- ] 
bility of any obnoxious mea.siire. After a very brief duration, 

I MacalilLiy, ffis/. of Etig. v. I, p. 241. 
' Dic.y OH l/ic Ihivy Coundl, p. 67, 
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James's unpopular reign terminated in his abdication and 
flight. With the revolution, which placed the house 
of Orange upon the throne of England, a new era ="™"U""- 
commenced, full of promise to the friends of constitutional 
government During the earlier part of the reign of William 
III., however, nothing was done to improve the subMqaeni 
efSciency of the privy council, beyond the selec- conititionof 
tion of men to form part of it in whom the king ' ™"'"=' 
himself could thoroughly confide. Relying upon his personal 
popularity, and unwilling to share his authority with others, 
the king was reluctant to make any change which would lessen 
his own power. At length an opportunity presented itself 
whereby the parliament could exact from the crown additional 
guarantees for constitutional rights. It was necessary to make 
legislative provision for the succession of the crown, in the 
Protestant line, in default of issue of the reigning sovereign, and 
of the Princess Anne, the heiress presumptive, by acknow- 
ledging the right of Princess Sophia, of Hanover, and her 
issue, being Protestants, to inherit the throne. Parliament 
took advantage of this juncture to obtain the grant of further 
liberties, which should take effect upon the accession of the 
house of Hanover. 

. In the Act of Settlement (la & 13 William III. c. 2) a 
clause was introduced — aimed at the existence of Actor 
the obnoxious " cabinet," which continued to be Scitiemtnt. 
unpopular in parliament ' — enacting, that from and after the 
time aforesaid, " all matters and things relating to the well 
governing of this kingdom, which are properly cognisable in 
the privy council by the laws and customs of this realm, shall 
be transacted there, and all resolutions taken thereupon shall be 
signed by such of the privy council as shall advise and con- 
sent to the same." But this provision, as we have already 
noticed in a former chapter," proved abortive, and was repealed 
before it came into operation." It was founded upon error, as 
it endeavoured to enforce the responsibility of ministers with- 
out its natural correlative, namely, their recognized presence 
in the two Houses of Parliament to render an account of their 
stewardship. 

Meanwhile, the House of Commons, having proved its 
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as rapidly acquiring increased power. But, foi 
the want of proper control, it was a prey to 
House of caprice, indecision, endless talking to no purpose, 

ComnnmB. ^^^^ factious Squabbling. "The truth was that the 
change which the revolution had made in the House of 
Commons had made another change necessary ; and that 
other change had not yet taken place. There was parlia- 
mentary goverotqent : but there was no ministry." ' In other 
words, ahhoughl'the chief offices in the government were fiUed 
by persons who sat in parliament, yet tliese offices " were 
distributed not unequally between the two great parties,' 
" the men who held those offices were perpetually caballing 
against each other, haranguing against each other, moving 
votes of censure on each other ; exhibiting articles of impeach- 
ment against each other ; and, as a natural consequence, the 
temper of the House of Commons was wild, ungovernable, and 
uncertain." ^ ] 

In this juncture, a plan was happily devised, which, while it 
Firsi lia- ^^ calculated to conserve the weight and influence 
ment^"" that rightly appertained to the crown in the con- 
miouiiy. (jnj.j pf py(j[j(. business in parliament, also afforded 

the means of successfully controlling its turbulent majorities, 
and of permanently conciliating their goodwill. By the advice 
of Sunderland, ^t he king resolved to construct a ministry upon 
a common bond of political agreement, the several members of 
which, being of accord upon the general principles of state 
policy, would be willing to act in unison in their places in 
parliament. Gradually, as opportunity offered, the Tory 
element in the existing administration was eliminated, so tha^ 
at last, its political sentiments were in harmony with the 
prevailing opinions of the majority of the House of Commons? 
When this had been accomplished, the servants of the croim 
in parliament possessed the double advantage of being the 
authorized representatives of the government, and the acknow- 
ledged leaders of tjie strongest party in ^he popular chamber. 
By this happy contrivance the parhament, through whose 
patriotic enoeavours the monarchy had been restored, and th^ 
liberties of the people effectually consolidated, was recogoiz^d 
as " a great integral part of the constitution, without which na 
act of government could have a real vitality." 

' Mftcaulay, v. 4, p. 444. ' /*, p. 43;;. 
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( Such a thing as the formal introduction of the king's ministers 
into parliament, for the purpose of representing the crown 
in the conduct of pubhc business therein, had been previously- 
unknown in England^ It is true that from an tirly placemen ia 
period, various ministers of state, and subordinate q°^^°^^ 
officers of the executive government, had obtained rramanMriy 
entrance, from time to time, into the House of f'"°^' 
Commons; there being no legal restriction to prevent any 
number of servants of the crown from sitting in that assembly. 
The presence of the functionaries served, no doubt, to increase 
the influence of the crown over the deliberations of parlia- 
ment ; but thiy occupied no authoritative position in the 
popular chamber; the House, in fact, merely tokrating their 
presence, and often entertaining the question whether they 
should be permitted to retain their seats or not' 

We read that "in Henry VII.' s time, and Henry VIII.'s, 
ministers of state, oflicers of the revenue, and other courtiers, 
found an account in creeping, through boroughs, into the 
House of Commons. " ' Asa natural result of this proceeding, 
it is mentioned, in a debate on placemen in parliament, in 
1680, that, in the aoth year of Henry VIII., there was an Act 
passed to release to the king certain loans he had borrowed, 
which Act "was much opposed, but the reason that is given 
why it passed is, because the House was mostly the king's 
servants ; but it gave great disturbance to the nation." ' 

The presence of the king's ministers in the House of Lords 
was a matter of course, and unavoidable, because „. .^ 
the chief ministers of state were generaUy chosen the Hau>ea( 
from amongst the peers of the realm, who have ^"'^' 
always been regarded as the hereditary councillors of the 
crown. But though they h ere thereby in a position to do the 
king much service, by furthering his plans in parliament,' we 
have no proof that they were authorized to represent the 
government in their own chamber, in the modern acceptation 
of the term. They would naturally address their brother 
peers with greater authority, when holding high offices of 
state; but this could not materially affect their relations 
towards the house itself, so long as parliamentary government 

' I/a/t. Prec. v. 2, pp. 22, 42. 

' Gutdon, Hut. of Parts, v. 2, p. 355. 

' Pir/. Hisl. V. 4, p, 1269. * Ourdon, Hill, of Paris, v. 2, p. 366, 
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was unknown, because it is essentia! to that system that ther 
should be official representation in both branches of the 
legislature, and especially in the House of Commons. Even 
had it been possible for a padiamt'titary government to have 
been administered through the House of Lords alone, "the 
effect would have been the depression of that branch of the 
legislature which springs from the people, and is accountable 
to the people, and the asceodency of the monarchical and 
aristocratical elements of our polity." ' 

, It was some time before the commencement of the present 
Ministers in century that it became customary for a fair pro- 
the House of poition of Cabinet ministers to sit in the House of 
Commons. Commons. Until then, from at least the epoch of 
the Restoration, the political power of the Lords had been 
dominant alike over tlie crown and the people — a supremacy 
which continued to exist until the passing ol t!ie first Reform 
Bill — and during this period the members of the House of 
Lords had evinced a decided superiority over those of the 
Commons in education, refinement of manners, in liberality of 
sentiment, and in pohtical wisdom, as well as in the possession 
of political power.' 
\ We are unable to determine when privy councillors were 

first permitted to sit in the House of Commons. \ 
e!li!^Uorsm 1' "'■^^ alleged in a debate in the House in 1614, 
House of that "anciently" no "privy councillor, nor any 

™°"""' that took livery of the king," was " ever chosen " to 
that assembly. But in the reigns of Edward VL and his 
royal sisters (1547-1603) mention is made of privy councillors 
and great officers of state as having seats therein.' And in 

1614, it being remarked that several privy councillors had got 
seats, no one seemed desirous of removing them.' 

In the event of members of the Lower House being ap- 
pointed to offices of state, or places of profit uniler the crown, 
it was customary, prior to the revolution of 1688, to permit 

' Macanlay, Hist, of Eng. v. 4, p. 340, 

' See Buckle, lUsl. ef Civ. pp. 409-41 1 ; West. flrv. v. 54, p. r, etc. ; 
T. Rogers, in N. Ani. Rev. v. 131, p. 44. etc. [Mr. Todd's conclusion 
will hardly be accepted fcy historians. All the greatest ministers of Ihe 
period — -Somers, Godolphin, Charles Montagu, Harley, Walpcjle, the two 
, Canning — began life as commoners, and, imieed, i 
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them to continue in the undisturbed possession of their seals, 
unless the nature of their employment required a andoihtr 
continued residence abroad, or in Ireland, or in the Dismals, 
colonies; or unless they were assistants or ailendants at the 
House of Lords, as in the case of the judges and crown 
officers. Thus, in 1575, it was resolved by the House of 
Commons, thai any member being " in s.-rvice of ambassade," 
shall not in any wise be amoved from his place, nor any other 
be elected during such term of service.' In 1606, the Speaker 
informed the House that he had received a letter from the 
lord chancellor stating that, since the previous session, his 
Majesty had appointed certain members of the House on 
special services : to wit one, as chief baron of the exchequer 
in Ireland ; another, as treasurer at war in Ireland; others, as 
ambassadors to France and Spain, respectively ; and another 
as attorney-general ; and desiring " to know the pleasure of 
the Hui'.se whether the same mennbers were to be coniinued, 
or their places supphed with others." The matter was referred 
to a committee of privileges, who were charged to consider 
also the case of a member who had been appointed master of 
the ordnance in Ireland, and of another, who had been sent 
on a foreign embassy. Upon the report of this commiilee, the 
seats of the chief baron, treasurer, and master of the ordnance 
in Ireland, who were presumed to hold their patents (or h(e, 
were declared void, and new writs ordered; but the ambas- 
sadors were permitted to remain. The case of attorney- 
general gave rise to much difference of opinion ; and finally, 
the House evaded any direct decision thereon, by refusing to 
allow a question to be made of it.* In 1609, a new writ was 
ordered m the case of a member appomted to be governor of 
a colony in America," With regard to members appointed to 
be judges of tiie courts of law in England, the indiKibUity of 
question was raised in 1604, whether such persons i^iie". 
" ought to have place in the Higher House, or sit here during 
the same parliament ; " but no resoluuon was come to by the 
House at that time.' In 1605, it was resolved, upon a report 
from the committee of privileges, that two members of the 

' Com. Jour. V. i, p. 104. 

' Jb. V. 1. pp. 31s, 323. • lb. p. 393. 

' lb. p. 248. Ihurp, a baron of the exchequer, was Speaker of the 
House ol Coromons 31 Uenty VI., Comjn's Disat, J'arl. D. 9. 
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House of Commons, " being attendants as judges 
Higher House, shall not be recalled."^ In 1620, a moiion 
was made for a new writ in place of a member appointed chief 
justice of the king's bench, but the decision thereon is not 
recorded.' And in 1649, it was resolved, tliat the several 
judges of the upper bench, common pleas, and pubhc 
exchequer, that are or shall be members, who have accepted, 
or shall accept, of the said places, be excused their attendance 
in this House whilst they shall execute the said places." But 
there is no order for the issue of a new writ in any such cases. 
It is not until after the restoration of Charles II. that we find 
it expressly stated that new writs were issued in the case of 
members of the House of Commons appointed to the bench 
in England.' 

The foregoing are instances which are to be found in the 
Journals of the House of Commons — previous to the year 
1694, when the first Act of Parbament was passed upon the 
subject— of the issue of new writs upon the appointment of 
members to office under tlie crown. The case of the attorney- 
Auoraey- general, which was specially commended to the 
gentrai. consideration of the House by the king, was 

peculiar ; he being one of the officers who were summoned, at 
the beginning of eveiy parliament, by writ under the great 
seal, to attend as an assistant and adviser in the House of 
of Lords." On this occasion, however, the House declined to 
decide the question eilher way, and the attorney-general 
ventured to take his seat "by connivance."" But in 1614, 
after a committee to search for precedents, it was resolved 
that "Mr. Attorney-General Bacon [the famous Sir Francis 
Bacon, who, previous to his election, had received tliis appoint- 
ment] remain in the House for this parliament, but never any 
attorney-general to serve in the Lower House in luture." It 
was argued in the debate upon this case that heretofore " no 
attorney- general was ever chosen." - In i6ao, in 1625, and 

■ Cmn./aur. v.l, p. 257. * Ji. v. 1, p, 513. 

' J». V. 6, p. 305. • Ji. V. 8, pi>. So, 104, 187, 510, 535. 

• Macqueen, House of Lords, pp. 35, 42. 

' In regacd to ihe alleged disqualification of "men of the law following 
business in the king's courts " to sit in parliament, an uacoiisttlutiotial 
prohibition, based on an ordinance of 46 Edward III., which enacts that no 
such persons " shall be accepted or returned as knights of the shire," see 
btubbs' Const. Hist. v. j, p. 2J 7 ; Haas. D. v. 207, pp. 1345, 1875. 
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again in 1640, this order excluding the attorney-general (rom 
the House was strictly enforced, and new writs were issued 
when nienil)ets were appointed to that office.' In 1661, at the 
request of the House of Commons, leave was granted by the 
House of Lords for the attorney-general to repair to the House 
of Commons, for the purpose of giving information " concern- 
ing some business wherein his Majesty is concerned."' Sir 
Heneage Finch, afterwards Lord Nottingham, was the one on 
whose behalf this rule of exclusioa was abandoned. He was 
promoted from the office of solicitor-general to that of attorney- 
general in 1670, whilst a member of the House of Commons, 
and he was allowed to retain his seat without question." 
Since then this functionary has usually been one of the most 
prominent and important members of the Lower House. 

The solicitor-general was more fortunate. Twice, in 1566 
and in 1580, he was "adjudged to be a member," a,nd,or- 
notwithstanding his holding this post, and was scnerai. 
directed to leave the House of Lords, where he had been 
summoned as an " attendant," and take his seat in the Nether 
House.* And no question has ever been raised as to his 
eligibility for a seat in the House of Commons, 

Gradually, under the Tudor dynasty, we find the chief 
ministers of state, having seats in parliament/ be- Ministers in 
ginning to be employed, to some extent, as mouth- PaHiaiBcni 
pieces of the crown, to make known the will of Tudor 
successive sovereigns to their faithful Commons^ iniii..rchs. 
The Commons, too, availing themselves of the presence in 
their midst of certain crown officers, began at this era to make 
use of them as channels for conveying to the crown the 
expression of their particular wants. 

Thus, in the reign of Queen Mary, a curious circumstance 
is recorded in the Commons Journal, which illustrates the 
position occupied by ministers of the crown towards parlia- 
ment at that period : 

On November 7, 1558, her Majesty sent for the Speaker of 
the House of Commons, and ordered him to lay 
before the House the ill condition Che nation was ''''■ '"'' 

' General Index, Com. /oar. vols. 1-17 (published in 1S53}, p. 4SI. 
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in by the war with France ; but the Commons were so dis- 
satisfied, that they granted no subsidy. So on November 14, 
the lord treasurer, lord chancellor, and several other peers, 
went to the Commons' House, and sat " in the privy council- 
lors' place there," and showed the necessity for a subsidy to 
defend the nation against the French and Scots, and then they 
withdrew; upon which the Commons immediately entered into 
debate about the matter recommended to their consideration 
by the lord chancellor (who was the mouthpiece of the Lords), 
and spent that day and the two following, without coming to 
any resolution. On November 17, the death of the queen 
occurred, and the sessions was abruptly terminated.' 

In the reigns of Edward VI, and Queen Elizabeth, the 
members of the Privy Council sitting in " the Nether House " 
are mentioned as being ordinarily employed to communicate 
orders of the House to the king ; and reference is made in 
the Journals to certain officers of state, e.g. the treasurer of 
the household, the comptroller of the household, and the 
secretary of state, as having seats in the House of Commons, 
and being deputed to convey messages between the sovereign 
and thai chamber.'^ And all Queen Elizabeth's privy coun- 
cillors, who had seats in the House of Commons, are declared 
to have joined in opposing a motion for the release of some 
members of the House whom the queen had imprisoned, on 
the ground that, "as her Majesty had committed these persons 
for reasons best known to herself, it was not to be doubted 
that she would, of her gracious disposition, shortly release 
them of her own accord." ' 

1q the reign of James I., the chancellor of the exchequer, 

the secretary of stale, and the chancellor ol the 

. <Juchy of Lancaster, appear to 'have had seats in 

the House of Commons, and were employed in the transmission 

of messages, and other communications on the business of 

parliament, between the House and his Majesty.* 

But, in addition to these high functionaries, many minor 
office-holders also contrived to get elected to the House of 
Commons, and they united their strength to further the 



' Gurdon, IIul. of Park. v. 2, p 

' Com./our.-i. 1, pp. 8. 9, 55. ! 

' Parry's Farb, p. 233. 

* Gurdon, Hiil. of Paris, v. 3, pp. 428, 443, 461, 462, 473, 474. 
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interests of the court, as opposed to those of the parliament. 
Of such an old member of the parKament of Charles L 
testifies /)' It was my fortune to sit heie a little 
while in the Long Parliament ; I did observe that " 

all those who had pensions, and most of those that had offices, 
voted all of a aide, as they were directed by some great officer, 
as exactly as if their business in this House had been to 
preserve their pensions and offices, and not to make laws for 
the good of them that sent them here. How such persona 
could any way be useful for the support of the government, 
by preserving a fair understanding between the king and his 
people, but, on the contrary, how dangerous to bring in 
arbitrary power and popery, I leave to every man's judgment."' 
Accordingly, it was one of the first measures of the republican 
party, when they became supreme in the Long 
Parliament, to pass the " self-denying ordinance," c^l™d^p^ce- 
in 1644, by which it was enacted, "That during Hgy^" ''"' 
the time of this war (between the king and parlia- 
ment), no member of either house should have or execute any 
office or command, civil or miiitary,"' ] \ 

After the restoration of the monarchy, a bill to prevent 
members of the House of Commons from taking upon them 
any public office was presented and read twice, in 1675, but 
it was afterwards rejected on division." And, in 1679, a bill 
to provide that when any member of this house is preferred 
by the king to any office, or place of profit, a new writ shall 
immediately issue for the electing of a member to serve 
in his stead, was ordered,* but never presented. At lengrh, 
on December 30, 1680, in the 32nd year of the reign of 
Charles IL, it was resolved by the House of Commons, n^m. 
con., that no member of this House shail accept of any office, 
or place of profit, from the crown, without the leave of this 
House ; or any promise of any such office, etc., during such 
time as he shall continue a member of this House ; and that 
alt offenders herein shall be expelled this House." This 
resolution, however, can only be regarded as an expression 

' Sit F. Winninglon, Pari. Nisi. v. 4, p. 1265. 

' See Gen, Index, Cum. Jour. (1547-1 714), p. 996; Hatj. Pra.v. 2, 
p. 67 B. 
■ Cem.Jour. v. 9, pp. 321, 327. 
' lb. p. 609, ' J'arl. Hill. V. 4, p. 1170. 
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of Opinion, indicative of a growing change in the public 
in regard to the purity and free action of parliament. The 
House of Commons was not constitutionally competent, of its 
on-n mere motion, to create a disability to a seat in parliament 
where none already exisied ; or to exclude from their midst 
any one who had been duly returned as the representative of 
a city or borough, without the concurrence of the co-ordiiiate 
branches of the legislature. We need not, therefore, be 
surprised that no attempt wis made by the House to enforce 
their resolution ; and that the evil against which it was aimed 
continued unabated, until it was gradually removed by legist 
litive enactments, to which our attention will be presently 
directed. 

On the restoration of the monarchy, however, Charles II. 
and his advisers clearly perceived the necessity for 
" ' some better understanding between the executive 
government and the Houses of Parliament than had heretofore 
prevailed. So the king appointed his principal ministers,. 
Lord Chancellor Hyde, "and some others" {most likeljr' 
including the members of the Committee on Foreign Affeirs^ 
which had begun to act as a cabinet council), " to have 
frequent consultations with such members of parliament who 
were most able and willing to serve him, and to concert 
all the ways and means by which the transactions in the 
Houses might be carried with the more expedition, and 
attended with the best success." ' This clumsy device probably 
suggested to Sir William Temple the introduction of the 
"unofficial members" from the ranks of members of either 
House, which formed part of his short-Uved scheme for the 
reorganization of the Privy Council, a few years afterwards. 
But nothing came of this ingenious attempt at carrying on 
the king's government in harmony with the rising power of 
parliament. 

It was not until the formation by William IlL of his first 

parliamentary ministry, that we find any instance 

in our constitutional history of the cordial recejp 

lion by the House of the ministers of the crown, in order that 

tliey might represent and be answerable for the great interests 

of the nation in that assembly. For hitherto, although the 

king's ministers might happen to have seats in parliament^ 

' Lister, Lift ef Clarendon, v. l, p. 
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there had been no ministry that claimed to be associated 
together on principles of mutual agreement. In the words 
of Macaulay/ " under the Plantageaets, the Tudors, and the 
Stuarts, there had been ministers ; but there had been no 
ministry, \The servants of ihe crown were not, as now, bound 
in frank-pledge for each other. They were not expected to 
be of the same opinion, even on questions of the gravest 
importance. Often they were poiiticaily and personally hostile 
to each other, and made no secret of their hostility.'" But 
a brighter day was dawning.. The sagacity of William enabled 
him to discern the importance of unanimity of opinion amongst 
the chief advisers of the crown ; and also the necessily for 
a harmonious agreement between his councillors and the 
Houses of Parliament, in regard to the general policy of his 
government. 

Nevertheless, at the outset, the king appears to have had 
no very clear ideas as to the lawful extent of ministerial 
responsibility, or as to the position which his ministers should 
occupy towards the two Houses.' /The natural course of 
events gradually brought about the settlement of these difficult 
questions, and contributed to shape the project of the king 
to greater and more desirable consequences than he could 
himself foresee. Wisdom and unanimity in council, vigour in 
action, and a cordial understanding between the sovereign and 
parliament, might reasonably be expected to follow from the 
harmonious incorporation of the nninisters of the crown with 
the legislative body. And these beneficial results have not 
been wanting, whenever ministers have been sufficiently strong 
to frame a decided policy, and sufficiently popular to com- 
mend their policy to the favourable consideration of parlia- 
ment 

But we are not to suppose that such an important change 
in the political system of England was effected at once. It 
was several years after his accession to the throne before 
William ni. began to form a regular ministry. His first 
cabinets were not constructed upon any principle hu fiist 
of unity. The members composing them were not I's'i^is. 
even obliged to be agreed upon questions of the utmost 
gravity. The administration was in fact a government by 
separate and independent departments, acknowledging no 
' Macanlay, Hist, of Eng. v, 3, p, 13. ' ii. v, 4, p. 437, 
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bond of union except the authority of the sovereign, theif 
common head and lord. In every successive administration, 
Whigs and Tories were mingled together, in varying pre- 
ponderancy. By this method, the king hoped to secure his 
own ascendency, and to conciliate the rival factions in the 
state.^ It is obvious that a ministry so constituted was not 
in a position to command the respect of parliament, or to 
exercise an adequate control over its deliberations. But as 
the power of parliament, and especially of the House of 
Commons, was steadily on the increase, and as its attitude 
Inwards the government was becoming daily more antagonistic, 
the king determined upon the experiment of substituting for 
the individual direction of public affairs the administration of 
a party, and of confiding the chief offices of government to 
leading Whigs, who at that time were the strongest party in 
the House of Commons.- But in the endeavour to carry out 
this happy idea, which may justly be regarded as the main- 
spring of parliamentary government, a difficulty presented 
itself which for a while jeopardised, and threatened to frustrate 
altogether the king's design. 

The evils attendant upon the presence of placemen in the 
Placemen in Housc of Commons had become so serious that, 
the HouMof as we have already seen, it had been unanimously 
ommona. rcsolved, somc ten years before the time when the 
king began to entertain the thought of a parliamentary ministry, 
that no member of the House, without express leave of the 
House itself, should accept any office, or place of profit under 
the crown, under penalty of expulsion.' This resolution, how- 
ever, had proved entirely abortive, and since its adoption the 
House had continued to swarm with placemen of all kinds, 
from high officers of state to mere sinecurists and dependents 
upon the court.* A more constitutional attempt to remedy 
this great abuse, than was afforded by the adoption of a mere 
resolution of the House of Commons, was made in 1692, by 
the introduction of a Bill " touching free and impartial pro- 
ceedings in parliament," — the object of which was to dis- 
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qualify all office-holders under the crown from a. seat m the 
Lower House. This BUI pxssed througli all its stages in the 
House of Commons rapidly, and without a single division, but 
was rejected by the House of Lords. ■■ In 1693, another Bill 
was passed by the Commons, substantially the same as its 
predecessor. This measure was agreed to by the Lords with 
the important proviso that all office-holders whose seats should 
be vacated under this Act might " be afterwards chosen again 
to serve iu the same parliament." The Commons concurred 
in this amendment; but the king, who regarded the whole 
measure as an encroachment upon his prerogative, refused to 
give it the royal assent.' 

In this very year, however, a partial remedy was applied to 
this monstrous evil, by the adoption of a resolution, in con- 
nection with the Bill of Supply granting certain duties of 
excise, " that no member of the House of Commons shall be 
concerned, directly or indirectly, in the farming, collecting, 
or managing of the duties to be collected by this Bill, or any 
other aid to be granted to their majesties, other than the 
present commissioners of the treasury, and the officers and 
commissioners for managing the customs and excise."" This 
resolution was added to the Bill, and became law.* It is 
memorable as being the first statutable prohibition of any 
office-holder from sitting and voting as a member of the House 
of Commons. The principle thus introduced was afterwards 
applied and extended by similar Acts passed in this reign;* 
the provisions whereof were rigidly enforced by the expulsion 
from the House of several members who had transgressed 

But these Acts were too limited in their operation to meet 
the emergency of the case. Accordingly, we tind Place Bills, 
to the same general purport as the Bill of 1692, above men- 
tioned, again submitted to the House of Commons, in 1694, 

■ Par/. Hist. v. 5, p. 745 «, 

' Macaulay, Hal of Eag. v. 4. pp. 337^34*. 479. The Commons ven- 
tured to approach his MajeBty with an eatnesl representation, piolesting 
against this eierciae of the royal prerogative, but Ibey took nulhing by 
their motion {Ji. pp. 481-483 ; Com. Jour. v. 11, pp. 71, 74, 75). 

• lb. V. II, p. 99 ; and see /i. v. tj, p. 427 j v. 14, p. 480. 

• 5 & 6 Will. & Mary, c. 7, sec. 57. 

' u&ii Will. nr. c. 2, sec. 150; ia& 1.1 Will. 111. c. 10, sec. 89. 

• See Gen. Index, Cem, Jour. v. I ti.-xvii.j, p. 413. 
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1698, 1699, i7o4> lyoSi i709» 1710, 1711, and 1713. These 
measures, however, were of too sweeping a character to com- 
mend them to the favourable judgment of parliament, and 
they were invariably rejected, for the most part by the House 
of Commons itself.^ 

At length the majority of the House of Commons met 
I Prospective J ^^^ apparent success in carrying out their long 
Icxciusion of all cherishcd dcsign of freeing their chamber from 
>^acemen. J ^^ presence of all dependents upon the crown, 
whether ministers of state or minor functionaries. In the year 
1700, when the Act Amendatory of the Bill of Rights, and to 
provide for the succession of the crown in the person of the 
Princess Sophia of Hanover, and her heirs — being Protestants 
— ^was under consideration, the Commons insisted upon the 
insertion of a clause in the Bill, which they imagined would 
afford additional security for the liberty of the subject, "that 
no person who has an office or place of profit under the king, 
or receives a pension from the crown, shall be capable of 
serving as a member of the House of Commons." ^ But this 
clause was only to take effect upon the accession of the house 
of Hanover, an event which did not take place until the year 
17 14. Meanwhileylthe king had formed a ministry which was 
composed of persons who had seats in one or other of the 
Houses of Parliament ; and the nation had begun to appreciate 
the advantages attending the introduction of cabinet ministers 
into the legislature for the purpose of explaining and defending 
the measures and policy of the executive government.;, So 
that before the time came when this ill-considered provision 
should come into operation, parliament was prepared to sub- 
stitute for it a wiser and more temperate measure.^) 

A due sense of the advantages, attending the authorized 
admission of the chief ministers of the crown to seats in the 
legislative chambers, made it no less imperative upon the 
House of Commons to discriminate between the introduction 
of those executive officers, whose presence in parliament was 
essential to the harmonious and effective working of the state 
machine, and of other office-holders, who could only serve to 
swell the ranks of ministerial supporters, and stifle the expres- 
sion of public opinion, of which members should be the true 

* Com. Jour, v. i, pp. 675, 801. 

* Act of Settlement, 12 & 13 Will. III. c. 2, sec. 3. 
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exponents. A few years' experience sufficed to point out the 
proper medium, anrt by a revision of the objectionable article 
in the Act of Settlement — an opportunity for which was happily 
afforded in the reign of Queen Anne, before the period fixed 
for its being enforced — -parUament preserved the ^^ 
principle of limitation, and at the same time ps'^ns^the , 
relaxed the preposterous stringency of its former ^J^J^'J""' i 
enactment.' The new Act, passed in 1707, estab- 
lished for the first time, two principles of immense importance, 
which have since afforded an effectual security against ani 
undue influence on the paffonhe crown by means of place- \ 
holders in the House of Commons. These are^rst, that every 
member of the House accepting an office of profit from the 
crown, other than a higher commission in the army, shall 
thereby vacate his seat, but shall "be capable of re-election — 
unless (second), the office in question be one that has been 
created since October 25, 1705,' or ha? been otherwise declared 
to disqualify for a seat in parliament. J 

The statute of Anne, however, though it checked the increase 
of the evil, left much to be accomplished before the House of 
Commons could be wholly freed from the presence of all 
placemen, whose services were not actually required for the 
purposes of parliamentary government. Some tew classes of 
office-holders had been expressly disquaUfied by special enact- 
ment in this and in the previous reign; nevertheless, the'i 
number of ancient offices which were still compatible with a 
seat in the House of Commons continued to be excessive and 
unwarrantable. 

In the first parliament of George I. there were 271 members 
holding offices or pensions j being nearly one half g,,i,5equcnt 
of the members of the then House of Commons, laws agjina 
In the first parliament of George II. there were p'"'^'='"™- 
257.' The reformers of that day were therefore obliged to 
renew their efforts to rid the House of useless officials, by 
whose continuance in parliament the crown was enabled to 



e clause was repealed in 1705 by 4 Anne, e. 8, sec 
Ihe new provisions, whicfi were ihe result of » compromise betwee 
two Houses, were enacted in fjoj, by 6 Anne, c. 7, sees. 35, 26. See 
//•si. V. 6, p. 474 ; Brief Remarks upon the Reform Bill, as it alTccts t 
the royal pieciigatives (Londoa, l8jl), pp. I4-16. 

" 6 Anne, c. 7, sees. 25, 26. 

' Com. tap. 1833, V. 12, p. 1. 
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exercise an undue influence. Place Bills were again intro- 
duced, year after year. But the court influence was too 
powerful to admit of their success, and it was not until 1742 
(the year of the overthrow of Walpole's administration), "That 
an Act was passed whereby a great number of inferior officers jj 
were excluded from the House of Commons.^ Further 
reforms in this direction were effected by various statutes 
passed in the reign of George III., so that in the first parlia- 
ment of George IV. there were but 89 office-holders, exclusive 
of gentlemen holding commissions^tn the army or navy. 
Since then, the number of placemen sitting in the House of 
Commons has been further reduced by the abolition and con-\.\ 
solidation of offices. In 1833, there were only^^ members 
holding civil offices or pensions, exclusive of 83 having 
naval or military commissions.^ In 1847, the total number of 
offices of profit which might have been'^ield at one time, by 
members of the House of Commons, was stated to have been 
only 46, and in 1867, only 434 exclusive of certain offices in 
the royal household occasionally conferred upon members of 
parhament, and which may be held in connection with a 
seat in the Commons, after re-election upon acceptance 
thereof.^ 

As, however, the principal offices in the administration are 
Ministers ^^ot " new offices " in the contemplation of the 
f**wino^^^ statute of Anne, and for the most part were in 
House of existence long before that enactment, the holders 

Commons. of them are exempted from its disqualifying opera- 
tion. But whenever the exigencies of state have required the 
creation of additional offices — as, for example, the new secre- 
taries of state for India, and for war, in our own day — it has 
been necessary to obtain the sanction of parliament to the 
introduction of these new officers within the walls of the 
House of Commons. And this sanction has been afforded, in 
every instance, by a statute rendering the office-holder in ques- 
tion eligible to be elected, and to sit and vote in the House of 

* May, Consf. Hist, v. i, pp. 309-313; Gen. Index, Com. Jour. (1714- 
1774) verbo Metfibers, xxiv. ; Hearn, Govt, of Eng. p. 244; Act 15 Geo. 
II. c. 22. 

* Com. Pap. 1833, V. 12, p. I ; and see Mr. Brougham's speech, Pari. 
Ded.N.ii. V. 7, p. 131 1. 

* Return, in Com. Pap. 1867, v. 56, p. 19 ; and see lb, 1872, v. 47, 
P-3I. 
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Commons, but not dispensing with the necessity for the re- 
eleciion of a member upon his first appointment to any such 
office.' By requiring every member who should accept a n6&\ 
disqualifying office to return to his constituents for a renewal! 
of their suffrages, in his altered position as a minister of the 
crown, security is afforded against the undue influence of the I 
crown in appointments to office. Owing to the acknowledged 1 
diminution of such influence in our own day, the necessity for 
this provision has become less obvious. It undoubtedly creates \ 
much delay and confusion in ministerial arrangements, with- 
out appearing to confer any equivalent advantage. But / 
parliament, has hitherto refused to countenance the frequent I 
attempts that have been made to procure the removal of this / 
restriction; although they have been advocated by statesmen 
of the highest authority. 

Hallam points out, with his usual sagacity, the evil conse- 
quences which most certainly would have attended v 
upon the exclusion of the advisers of the crown ha^'i^K"^'"'^ 
from the House of Commons, and the immense '"""^'f" '" 
advantages which have resulted from their imme- 
diate connection with that assembly. The only road to 
ministerial success is the approbation of parliament '.The 
publicity which necessarily attends all proceedings of govern- 
ment, in consequence of the presence of ministers in parliament 
to explain or defend the conduct of public affairs, at home or 
abroad, is of immense advantage to the country.". " The pulse 
of Europe beats according to the tone of our parliament ; the 
counsels of our kings are there revealed, and, by that kind of 
previous sanction which it has been customary to obtain, become 
as it were the resolutions of a senate ; and we enjoy the in- 
dividual pride and dignity which belong to republicans, with the 
steadiness and tranquillity which the supremacy of a single 
person has been supposed peculiarly to bestow." " The presence 
of cabinet ministers in parliament has, moreover, contributed 
largely to enhance the importance which is properly attached to 
the possession of a seat in the legislature. Members of parlia- 
ment excluded from office would become mere members of " a 
debating society, adhering to an executive ;" and this is not a 

' Slats. 18 & ig Vict. c. 10 ; 21 & 22 Vicl. c. 106, sec, 4. 
• llallam, Caiist, Hiit. v. 3, p. 259 ; and see Macaulay, Hist. Eng. v, 4, 
pp. 339-341 ; Halsell's Piet. v, 3, p. 66. 
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position calculated to gratify a noble ambition, or to stimulattt 
zeal for the public welfare. " A first-rate man would not cara 
to lake such a place, and would not do much if he did 
take it."' 

These are some of the benefits which have flowed from the 
formal introduction of the principal servants of the crown into 
the two Houses of Parliament The pubhg officers to whom 
this privilege is accorded comprise not merely the cabinet 
ministers, but also certain other functionaries who, although 
not of the cabinet, preside over certain departments of the 
state, or serve as political secretaries in certain executive 
offices which require to be specially represented in parliament. 
ExcimLoDof -^"^^ other subordinate offices of government are 
pstmaocni very properly excluded from the arena of political 
officials. strife. The result of their exclusion is virtually to 

render their tenure of office that of good behaviour. And in 
the permanent officers of the crown the state possesses " a 
valuable body of servants who remain unchanged while cabinet 
after cabinet is formed and dissolved ; who instruct every 
successive minister in his duties, and with whom it is the most 
sa.cred point of honour to give true information, sincere advice, 
and strenuous assistance to their superior for the time being. 
To the experience, the ability, and the fidehty of this class of 
men is to be attributed the ease and safety with which the 
direction of affairs has been many times, within our own 
memory, transferred from Tories to Whigs, and from Whigs to 1 
Tories." ' 

In narrating the circumstances in which the ministers of the 
crown first obtained a legal right to sit in parliament, we have 
somewhat anticipated the order of events, and must now revert 
to the history of the cabinet during the reign of William III. 

It was in the y?ar 1693 that the king began to effect the 
Rciendf important change in the status of the Cabinet 

wiLii-m 111. Council which inaugurates a new era in the history 
of the English monarchy. By the advice of Sunderland, the 
king was induced to abandon his neutral position between the 
contending parties in the state, and to entrust his administra- 
tion to the Whigs, who were at that time the strongest party 
in parliament. Protracted negotiations were required before , 
^ ' Bagchol, £'1^. CoKsl. p. 31, 
' Macaulay, v. 4, y. 339- 
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this arrangement could be fully carried out, and it was not 
until tlie following year thatlthe new ministry, H«firstwh;g 
formed upon the basis of party, was complete.' V'"'*"''' 
Even then, although the cabinet was mainly composed of 
Whigs, it was not exclusively so. The king was cautious, and 
still tried to share his favours between the two contending 
parties. Two more years elapsed before the last Tory was 
removed from the council-board, and a purely Whig ministry 
existed.' 

Having at length succeeded in obtaining exclusive possession 
of the king's counsels, the Whigs devoted themselves to the 
work of instituting and maintaining discipline in their ranks, 
by the frequent assembling together of their friends and 
supporters in the House of Commons, Some of these meetings 
were numerous, others more select ; but they formed the 
origin of a system of party organisation never before resorted 
to, but which has since been adopted and matured by every 
influential section in both Houses of Parliament'* 

The first parliamentary ministry of King William was of 
brief duration. At the outset it was eminently successful in 
conciliating the goodwill of the House of Commons: but a 
general election made great changes, and it was soon apparent 
that the new House was not willing to co-operate with the 
existing administration.' Montague, who filled the important 
offices of first lord of the treasury and chancellor of the 
exchequer, became personally unpopular, and was violently 
assailed by his opponents in parliiment. According to our 
present theory of government, he should have resigned his 
office, and giveti place to the chiefs of the opposition. Out of 
office, the men who had become so obnoxious to the House 
might have succeeded, by good statesmanship, in recovering 
its favour, and ere long have been summoned to resume their 
places. " But these lessons, the fruits of the experience of 
five generations, had never been taught to the HiisubMqucDt 
politicians of the seventeenth century. Notions admimsira- 
imbibed before the revolution still kept possession 
of the pubhc mind. Not even Somers, the foremost man of 
his age in civil wisdom, thought it strange that one party 
should be in possession of the executive administration while 



250 PARLIAMENTARY GOVERNMENT. 

the Other predominated in the legislature. Thus, from tTie 
be,^nning of 1699 till the general election of 1705, the harmony, 
jvhich had been temporarily established between the servants 
of the crown and the re presenta lives of the people, ceased. 
No portion of our parliamentary history is less pleasing or 
more instructive. Deprived of the constitutional control 
afforded by the presence of ministers of the crown, in whom 
they were willing to confide, the painful scenes of the earlier 
years of this reign were re-enacted, and again " the House of 
Commons become altogether ungovernable ; abused its gigantic 
power with unjust and insolent caprice, browbeat king and 
lords, the courts of common law and the constituent bodies, 
violated rights guaranteed by the Great Charter, and at length 
made itself so odious that the people were glad to take shelter 
under the protection of the throne and of the hereditary 
aristocracy, from the tyranny of the assembly which had been 
chosen by themselves." ■- 

In fact, jVith all his penetration, the king failed to perceive 
that the true remedy for these evils lay in the formation of an 
entirely new ministry possessed of the confidence of that 
parliamentary majority which he had found to be so un- 
manageable^. He contented himself with making some minor 
changes; and, with a view to conciliate the opposition, 
selected his new appointments from the Tory ranks. "But 
the device proved unsuccessful; and it soon appeared that the 
old practice of filling the chief offices of state with men taken 
from various parties, and hostile to one another, or at least 
unconnected with one another, was altogether unsmted to the 
new state of affairs ; and that, since the Commons had become 
possessed of supreme power, the only way to prevent them 
from abusing that power with boundless folly and violence, 
was to entrust the government to a ministry which enjoyed 
their confidence." ' 

In 1702 Wilham III, closed his eventful career, and was 

succeeded by Anne, during the greater part of 

" """^ whose reign conflicts, of more or less intensity, 

prevailed between the Whigs and the Jacobites, both in and 

out of parliament. 

As yet no better system of government existed than that 
afforded by a ministry who, although they had seats in parlia- 

' Jlacau!ay, v. $, p. 16S. • Jb. pp. 184-187. 
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ment, were neither neces;sarily united amongst themselve 
in harmony with the predominant political party in the legis- 
lature. Thus far the lessons of wisdom, taught by the 
experience of the preceding reign, had not been duly 
appreciated by succeeding statesn:ien. As a natural con- 
sequence, the queen's ministers were unable, at first, to con- 
trol the legislature. But after awhile, the splendid successes 
of Marlborough in the Netherlands, in the campaigns of 1705 
and 1706, gave strength to the government, and restored their 
supremacy. Thenceforward, the usual changes occurred in 
successive administrations, each party preponderating in turn, 
and then having to give place to their rivab. But. no events 
took place during this reign of material importance in the 
history of parliamentary government,^ with the exception of 
the forma! repeal of the ill-advised provisions in the Act of 
Settlement in regard to the privy council, and the disquali- 
fication of office-holders elected to pirharaent, which, had 
they ever come into operation, would have hindered the 
development of cabinet governments, and have excluded the 
queen's ministers, in common with, other placemen, from a 
seat in the House of Commons.^' Shortly afterwards, as we 
have seen,' a new Place Bill was enacted, which expressly 
sanctioned their presence in parliament, thereby afHxing the 
seal of legislative approval to the new constitutional system, 
and establishing it upon a firm and unimpeachable basts. 

It is in this reign, in the year 17 11 , that we first meet with 
a positive declaration, in a debate m the House of ^ 
Lords, that the sovereign ought not to be held kn^wildgm'eni 
personally responsible for acts of government, but '''^s'"™1'biLlt' 
that, "according to the fundamental constitution 
of this kingdom, the ministers are accountable for all." * 
Furthermore, that there is no prerogative of the crown that 
may be exempted from parhamentary criticism and advice.' 

' [Mr. Todd lays insuRioieat stress in [his pa-iisagi; on the history of the 
reign or Anne. I'he gradual tiansfonnalioD of the Godolphin ministry 
from a Tory to a Whig administration, i.i.irom an ad minislratioo appointed 
by tbe cruwo to an administration reflecliiig the views o( the House ol 
Commons, is a striking proof of (he iransition which was being effi^cteil 
from government by prerogalive to parliamentary government. See Edin. 
Km. No. 346, p. 318.— i'rf/l'o'-.] 

' 4 Anne, c. 8, sees. 24, a;. ' See atile, p. 245. 

* J^irl. Bill. V. 6, p. 972 i Hearn, Eng. Gml. p. 135. 

• Pari, Hist. v. 6, p. 1038. 
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But, in the exercise of their acknowledged freedom of 
debate upon the "conduct of the administration, there was 
some difficulty at first as to the phraseology to be employed 
in parliament to designate the queen's advisers. Thus, on the 
occasion above mentioned, a discussion arose as to the 
propriety of using the term ** cabinet council " in an address 
to the queen. Through inadvertence this expression had 
been embodied in a formal motion; but it was afterwards 
objected to, as being " a word unknown in our law." In the 
course of the debate. Lord Peterborough told the House that 
he had heard the privy council defined as a body *^ who were 
thought to know everything and knew nothing," and the 
cabinet as those "who thought nobody knew anything but 
themselves." ^ 

More than half a century afterwards, in the elaborate 
treatises of Blackstone and De Lolme upon the British con- 
stitution, the existence of the cabinet was entirely ignored, 
and no writer has hitherto attempted to trace the rise and 
progress of this institution, and to explain, in detail, its 
formation and functions. ^ 

* Par/. Hist. v. 6, p. 974 ; and see Knight, Hist, of Eng. v. 5, p. 168. 

' See Macaulay, Hist, of Eng. v. 4, pp. 535, 437* It is also very 
remarkable that in none of the writings of the statesmen, who framed the 
constitution of the United States, is there any indication that they were 
acquainted with the position then occupied by the English cabinet (Hearn, 
Govt, of Eng. p. 196 ; and see Int. Rev. March, 1877, p. ^42), 
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CHAPTER H. 

THE LATER nrsTORv or the cabinet. 

In entering upon this branch of our subject, it will be profit- 
able to inquire more particularly into the origin and working 
of three cardinal principles of parliamentary govern- . 
ment, to which — taken in connection with the prmcipkiof 
authoritative introduction of ministers into the partiamtniarr 
legislature — we owe its present organization and ^°" 
efficiency. These are (i) the rule (already partially con- 
sidered) which requires political unanimity In the cabinet; 
(2) the practice of simultaneous changes of the whole cabinet, 
as a result of its dependence upon parliamentary majorities; 
{3) the office of prime minister, as a means of perfecting the 
machinery of administration, and of ensuring the carrying out 
of a policy that shall be acceptable alike to the sovereign and 
to parliament. 

(j) The rule requiring political unanimity in the cabinet is 
the result of the changes traced in the preceding chapter. 
William III., as we have seen, was convinced of the, xhcpHndpi* 
advantages resulting from a bond of political agree- of unanimiiy in 
ment between the members of his cabinet, and ° " '"''' 
formed his ministry in 1695 on this basis. A partial attempt 
was made by the HouseTifCommons, in 1698, to hold all the 
leading ministers responsible for advising the obnoxious par- 
tition treaties.^ But the value of the principle was not suffi- 
ciently appreciated either by the statesmen of that period or by 
the king himself In the various changes which ensued in the 
composition of the ministry during the remainder of this 
reign, it was lost sight of, and men of opposite parties were 
included in the same cabinet. So long as the king was 
regarded as paramount in the government, and his views as 
those which should always prevail in council, this discordance 
' See ant/, p. 54 ; Pdrl Deb. v. 6, p. 327, 
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of opinion was comparatively unimportant. But, in propoi 
as the dogma of the royal impersonality began to previ 
and the power of the cabinet to increase, the necessity 
political agreement amongst the ministers of the crown becai 
more obvious and indisputable. 

The ministries appointed by Queen Anne, however, ex- 
hibited tbe same want of agreement apparent in the later 
ministries of William III. Upon her accession, in 1702, her 
Majesty, whose personal inclinations were in favour of Tory 
principles, lost no time in forming a new ministry, consisting 
for the most part of Tories, that continued in office until 1705, 
when it underwent extensive changes, which gave the pre- 
dominance to the Whigs.* In 1707, the cabinet was again 
partially remodelled, and rendered stiil more Whiggish, Mr. 
Secretary Harley being the only Tory of note who was per- 
mitted to remain. But, in the following year, Harley himself 
was removed, for endeavouring "to set up for himself, and to 
act no longer under the direction of the lord treasurer." Soon 
afterwards the Earl of Pembroke retired, and the veteran Whig, 
Lord Somers, was recalled to office, so that at length the 
mmistry consisted entirely of Whigs,^ But about this time, 
through the influence of Dr. Sacheverell, Tory principles 
began to gel the ascendency throughout England, whereupon 
the queen took occasion, in 17 10, to dismiss her ministry and 
entrust the formation of another to Harley, the acknowledged, 
leader of the Tory party. Harley, at first, attempted a coaf' 
tion with the Whigs, but, not succeeding, he obtained tl 
queen's consent to a dissolution of parliament, there beii^" 
evident tokens that the existing Whig House of Commons 
would probably be replaced by one of opposite politics. This 
anticipation proved correct, and Harley had therefore no 
difficulty in forming a cabinet composed exclusively of Tories.* 

But even then political union was not obtained. Harley 
Discord in ^^ * dissenter, strongly inclined to toleration, 
guEcnAnne-8 and suspected of Hanoverian proclivities. His 
da mca. principal colleague, Bolingbroke, on the contrary, 

favoured the Jacobites, and was no friend either to Whiggery 
or dissent. This occasioned frequent disagreements, and 
even personal altercations in the council chamber, and in the 

' Stanhope, Qil^n AilIK, pp. 1 76, 204. 

» lb. pp. 325, 33S, 360, 3?2, 403. ' U. 
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royal presence. Moreover, the other members of the cabinet 
were divided in their political sentiments, some being attached 
to the Protestant succession, and others partial to the Pre- 
tender.' 

This want of concord amongst ministers upon questions of 
vital import was more and more apparent as -the^end of the 
queen's life drew nigh. Each party calculated eagerly upoa 
the chances of that event, hoping to stcure for themselves the 
supremacy. When the queen lay upon her death-bed Boling- 
broke's influence was uppermost, and he managed to get the 
queen's authority to form a new administraiion. His plans 
were suddenly frustrated by an event which is quite unique in 
our parliamentary history, and which is worthy of notice, not 
merely as illustrating the evil effects of divided counsels, but 
also as exemphfying a state of tilings that could only have 
arisen in the infancy of parliamentary institutions. 

Bolingbroke was steadily engaged in the work of construct- 
ing his ministry, and had already filled up most of BoiiitEbroks 
the principal offices with men of Che Jacobite ■'^'*"t- 
party. He had ulterior designs jn view of favouring the claims 
of the Pretender to succeed to the throne upon the demise 
of the queen. Knowing her precarious state, he caused a 
council to be summoned for June 30, 17 14. When that day 
arrived the council assembled at Kensington, the high officers 
of state, already appointed thereon, alone being present. 
Lord Mahon gives the following graphic account of the meet- 
ing ; " The news of the queen's desperate condition had just 
been received. The Jacobites sat dispirited, but not hopeless, 
nor without resources. Suddenly the doors were thrown open, 
and Argyle and Somerset (who were members of the privy 
council, though not of the cabinet) were announced. They 
said that, understanding the danger of the queen, tliey had 
hastened, though not specially summoned, to offer their assist- 
ance. In the pause of surprise which ensued, Shrewsbury rose 
and thanked them for their offer." (This nobleman, it appears, 
was in reality a Whig, hut he had succeeded in deceiving 
Uolingbroke, who had fully relied upon his fidelity, and had 
bestowed upon him the offices of lord chamberlain and lord 
lieutenant of Ireland; while he was actually concerting in 
secret measures with the two Whig peers, the Dukes of Arg; 
' MohoD, tlUt. af Eng. v. I, pp. 44, 45, 
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and Somerset, whose unexpected appearance at the council 
filled the cabinet conspirators with dismay.) "They, imme- 
diately taking their seats, proposed an examination of the 
physicians ; and on their report suggested that the post of lord 
treasurer (which Bohngbroke had intended to put into com- 
mission) should be filled without delay, and that the Duke of 
Shrewsbury should be recommended to her Majesty." " The 
Jacobite ministers, thus taken completely by surprise, did not 
venture lo offer any opposition to the recommendation, and 
accordingly a deputation, comprising Shrewsbury himself, 
waited upon her Majesty the same morning, to lay before her 
■what seemed lo be the unanimous opinion of the counciL 
The queen, who by this time had been roused to some degree 
of consciousness, faintly acquiesced, delivered the treasurer's 
staff to Shrewesbury, and bade him use it for the good of her 
people. The duke would have returned his staff as chamber- 
lain, but she desired him to keep them both ; and thus by a 
remarkable, and I believe unparalleled combination, he was 
invested for some days with three of the highest offices of 
court and state, being at once lord treasurer, 5ord chamberlain, 
and lord-lieutenant of Ireland." " Another proposal of the 
Dukes of Somerset and Argyle, which had passed at the 
morning meeting, was to send immediately a special summons 
to all privy councillors in or near London. Many of the 
Whigs accordingly attended the same afternoon, and amongst 
them the illustrious Somers. . . . His great name was in itself 
a tower of strength to his party ; and the council, with this 
new infusion of healthy blood in its veins, forthwith took 
vigorous measures to secure the legal order of succession.'" 
Thus ends the narrative of this startling and successful coup 
d'elat. 

Circumstances favoured the daring statesman by whom it 
was accomplished. The next day the queen sank back into 
a lethargy, and died on the following morning. Nothing but 
a consideration of the eminence of the peril encompassing the 
state, and of the necessity for prompt and decided action, 
could have warranted such a tiigh-handed proceeding; for 
then, as now, the meetings of council were open to those 
councillors only who had been specially summoned in the 
name of the sovereign to attend. With a monarch in posses- 
' Mahoc'a Hist. o/Eng. v. ], pp. 133, 144. 
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sion of his proper faculties, such an event could not happen ; 
for a. privy councillor may be struck off the list at the royal 
discretion, so that, even if one were to venture upon attending 
a council meeting without a summons, he would subject him- 
self to the risk of instant dismissal, upon aa appeal of the 
prirne minister to the sovereign. 

Divisions in the cabinet, from the want of a recognition of 
the principle of political unity, continued to exist continued 
during the administrations which followed upon divisions in ihe 
the accession of the house of Hanover, save only ^'""='- 
when Robert Walpole was chief minister. Owing to his extra- 
ordinary talents, thorough familiarity with the details of office, 
and skill in the art of governing men, Walpole succeeded in" 
engrossing the supreme direction of affairs. For twenty years 
his control in the cabinet was unlimited and undeniable. But 
when, in 1742, he was compelled to retire from office, there 
ceased to be any political agreement amongst the ministers of 
the crown. The ministry was reconstructed on a Whig basis ; 
but ere long the Tory party were gratified by receiving a share 
of the ministerial offices, and'so the new administration was 
founded upon " the broad bottom " of both parties.^ In 1763, 
upon the retirement of Lord Bute, the elder Pitt was settt for 
by the king, but he refused to form a ministry unless thefe 
was almost a complete change of men in the ministerial ofiices, 
declaring " that, if his majesty thought tit to make u.se of such 
a little knife as himself, he must not blunt the edge j and 
that he and his friends could never come into government 
but as a party." The king refused to give up those who had 
served him faithfully, and thus the negotiation came to an 
end, Mr. Grenville being entrusted with the--*^rmation of a 
ministry, the composition of which was ami,,, bly arranged 
between himself and the king.' 

The lack of a common bond of union amongst the ministers 
of the crown at this period, and the continued Loctofoijond 
interference of the king with the proposed arrange- of "ninn- 
ments for the construction of ministries, naturally resulted in 
a series of weak and vacillating administrations. Moreover, 
it was no uncommon thing, at this time, to see colleagues in 
office opposing one another in parliament upon measures that 

' Mahon, I/i'it. of Eng. v 
■ Grtnvilk Faptrs, v. 2, 
VOL, I. 
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ought to have been supported by a united cabinet.' This" 
defective system continued in operation during the first 
twenty years of the reign of George III., and until the rise of 
the second William Pitt.' For the long continuance of 
practices, so entirely opposed to the principles of constitutional 
government, the king himself must be regarded as mainly 
accountable. In his love of power, and anxiety to carry out 
his peculiar ideas of government, he had formed a party of his 
own which was known as " the king's friends," with whose aid 
he endeavoured to influence the course of legislation, irre- 
spective of his responsible advisers, if the measures they pro- 
posed were at all at variance with his private convictions. 
Many of " the king's friends," who held offices in the state or 
household, looked to the king and not to his ministers for 
instructions ; and, accordingly, not unfrequently opposed the 
ministerial measures in their progress through parliament. 
But after Mr. Pitt became premier, in 1783, this objectionable 
practice was discontinued. In general, the king placed entire 
confidence in Mr. Pitt,' and yielded to his advice in stale 
aflairs, save only in regard to certain questions, which he 
would not permit to be entertained, Pitt's supremacy in the 
councils of his sovereign, as well as in parliament, was un- 
disputed by his colleagues, and continued unimpaired until 
his death. After that event, and during the existence of the 
Grenville ministry, the king for a short time, in 1807, renewed 
his interference with the policy of his constitutional advisers, 
threatening them with the opposition of his " friends " in 
parliament, if they continued to support Roman Catholic 
claims. But on the dismissal of this ministry a Tory Cabinet 
was again formed, under the Duke of Portland, and afterwards 
Mr, Perceva), to which the king gave an unqualified support. 

In r8r3, during the regency, an attempt was made to form 
a ministry, consisting of men of opposite political principles, 

' Heorn, Govl. o/Eng. pp. i^, igg ; Cox, Imt. 253 ; KniEht's ffisi. af 
£ng. V, 6, pp. 140, 200, 

' R. pp. 303, 434, 439 ; Mahon, I£itl. of Eng. v. 7, p. Z13 ; Adolphna, 
Gtergi III. V. 3, p. 349 ; Donne, Corresp. George HI. v. I, p. 313 ; Hesm, 
Gmil. o/Eng. p. 195. 

• Earlv in 1792, however, the Iting made overtures to Lord Lonsdowne, 
to leant his views as to the expediency of a change of minislry ; hut the 
negotiations came lo nothing (Filzniaurice, Li/i of Ld. Shelbunw, v. 3, 
p. 500). 
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who were invited to accept oflSce, not avowedly as a coalition 
government, but with an offer to the Whig leaders . 
that their friends should be allowed a majority of unuimiiyiui 
one in the cabinet This offer, though declared '"^j^^"^ / 
at the time to be not "a very unusual thing," J 
was declined on the plea that to construct a cabinet on " a 
system of counter-action was inconsistent with the prosecution 
of any uniform and beneficial course of policy." ^ 

From henceforth this was an admitted political maxim, and, 
all cabinets are now constructed upon some basis of political! 
union, agreed upon by the members composing the same when I 
they accept office together. It is also distinctly understood 
that, so long as the different members of a cabinet continue in 
the ministry, they are jointly and severally responsible for 
each other's acts, and that any attempt to separate between, a 
particular minister and the rest of his colleagues in such 
matters would be unconstitutional and unfair.' The existing 
usage in this respect will receive a fuller explanation when we 
come to consider the duties of the administration in connection 
with parliamenL 

(2) The practice of simultaneous changes of the whole 
cabinet, as a result of its dependence upon the approbation of 
the House of Commons was unknown upon the 
first establishment of parliamentary government. chMBM"^*"" 
During the reign of William III. changes in the '°l^^^_ 
ministry were usually gradual, and were occasioned 
partly by the personal feelings of the king, and partly by con- 
siderations of the relative strength of parties in parliament. 
From the revolution until the reign of George I., there is no 
instance of the simultaneous dismissal of a whole ministry, 
and their replacement by another." The first example of this 
kind occurs in the lime of George I., who immediately upon 
his accession to the throne effected a total change in all the 
principal offices of state. But thi^s alteration took place on 
account of personal objections entertained by the king to the 

' Slapleton'3 Canning aitd his Times, p. 201 ; J'arl. Dei. v. 13, pp. 
+2S, s;q. 

" Loid Palmerslon, Hatis. D. v. 173, p. igao ; lb. v. 176, p. 1272 ; and 
see Grey, Part. Covl. new Ed, pp. 51 -58 ; Quar. Xiv. v. I2J, p. 544 ; 
Ashley, Liftof Ld. Palmerslon, v. 2, p. 329. 

' Cox, Intl. pp. 247, aji. 
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ministers of Queen Anne, not because of prevailing opinions 
in parliament. 

The first instance on record of the resignation of a prime 
SirR. minister in deference to an adverse vote of the 

Waipoie. House of Commons is that of Sir Robert' 

Walpole.^ The career of this statesman is remarkable, as he 
affords in his own person the first example of elevation to the 
rank of first minister of the crown, and of subsequent depriva- 
tion of office, without reference to the personal wishes of the 
sovereign, but through the influence of the dominant party in 
the House of Commons. 

The advent of Lord Rockingham's ministry to power, in 
1782, is noticeable as being the fijst 'instance of the simul- 
taneous change of the whole administration, in deference 
altogether to the opinions of the House. of Commons. The 
Lord North's ministry of Lord North, after an existence of twelve 
ministry. years, began to be regarded with disfavour in that 

House. A direct vote of want of confidence had indeed been 
negatived, but only by a majority of nine. A similar motion 
was about to be offered, when it was evident that the defeat of 
the ministry could not be averted. Accordingly, on March 20, 
1782, the very day when the new motion, to declare that the 
House had lost confidence in his Majesty's advisers, was to be 
brought forward. Lord North was commissioned to inform the 
House that his administration was at an end. Seven days 
afterwards the king wrote to Lord North, " At length the fatal 
day is come, which the misfortunes of the times, and the 
sudden change of sentiments in the House of Commons, have 
driven me to, of changing my ministers, and a more general 
removal of other persons, than I believe was ever known 
before." Excepting that Lord Thurlow still remained as "the 
king's chancellor," the change of administration was total, a 
thing previously unprecedented.* 

Thenceforward, the existence of a ministry has always 
depended upon its ability to retain the goodwill or 
ministries" Confidence of parliament ; and, when a change of 
tlTTt^er"^ °"' ministry has occurred, it has invariably been simul- 
taneous and complete. If any individual ministers 
have remained in office, upon the formal retirement of a 

* Cox, Inst, p, 249. 

* Knight's Hist, of Eng, v. 6, p. 435 ; Cox, Inst, Eng, Govt, p. 251. 
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cabinet, they have been obliged, to make a fresh agreement 
with the iacoming premier, ere they conld form part of tiie 
^e^¥ administration. The precise circumstances in which 
resignations of office become constitutionally necessary, will 
be hereafter considered. 

(3) Our remarks on the origin and development of the office 
of prime minister will be suitably prefaced by a imeniai 
brief description of the interior condition of the condiiionufihe 
cabinet council at the precise stage in its history ,iie nign of 
at which we have now arrived. George in. 

At the period of the accession of the House of Hanover, 
parliamentary government may be considered as fully estab- 
lished.^ Nevertheless, the new system was still in its infancy, 
and exhibited all the marks of immaturity. The cabinet itself 
was frequently the scene of internal dissensions, which naturally 
tended to weaken its influence ; and, until this grave defect 
could be overcome, it was impossible that its legitimate 
authority could be properly exercised. 

From the first introduction of an interior or " cabinet " 
council, in the reign of Charles II., until the time of Queen 

Anne, all deliberations therein upon affairs of state j. ... ,- - 

were conducted m the presence of the sovereign/ prtsenco of the 
No doubt, during the frequent absences from the ™'="»8°- 
kingdom of William HI., the ministers of the crown were per- 
mitted to meet and confer together on political questions, in 
an informal way. But the right of the king to be present at 
all such consultations was never disputed. It was Queen 
Anne's regular practice to preside at weekly cabinet councils, 
at which all public business, foreign and domestic, was debated 
and determined upon.* It was only upon the accession of 
George L, who was incapable of speaking our language, that it 
became customary for ministers to hold cabinet meetings by 
themselves, and to communicate the result of their discussions 
to the king by means of a leading member of the cabinet, or 
some particular minister, whose department nyght be affected 
by the matter in hand.* By the end of George H.'s reign it 
had become "unusual" for the sovereign to be present at con- 
sultations of the cabinet. But we find an instance ot the 

' Hallam, Cirnit. Hist. v. 3, p. 31/. - . . , -zz-;. 

' Campbell, Chan. v. 4, p. 2S7, 
• Haliam, v. 3. p. 388. 
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practice soon after the accession of George III.^ 

period, however, the absence of the sovereign from cabinel^l 

Councils has become an established usage of the constitution.' ^ 

Meanwhile, ministers had gradually acquired the habit of 

meeting together, at stated intervals, usually at the 
fJ^^™"' house of the principal minister, to hold private 
mo^siws. conferences upon state affairs. Thus, in Queen 

Anne's reign. Dean Swift mentions that Mr. Harley, 
then the head of the administration, used to invite four or five 
of the leading ministers to dine with him every Saturday, and, 
"after dinner, they used to discourse and settle matters of 
great importance." These meetings were not, however, always 
strictly confined to members of the administration, for the dean 
himself was frequently invited to join them.' In the reign of 
George II. it would appear from Lord Hervey that the cabinet 
meetings were held irregularly, and at no fixed times. Walpole, 
when first minister (1721-42), met the whole cabinet as seldom 
as possible, but often invited two or three of his colleagues to 
dinner, to talk over matters of business, and assist him in 
shaping his intended policy, the which for the most part he 
kept in his own hands.* And afterwards, during the GrenviHe 
administration (1763-65), weekly " cabinet dinners " were 
again resorted to, as affording a convenient opportunity for 
mutual concert amongst ministers. These convivial assemblies 
were ordinarily attended only liy the lord chancellor, the 
president of the council, the first lord of the treasury, and the 
two secretaries of state. But when important matters were to 
be discussed, requiring the advice of other ministers, having 
special acquaintance with the particular subject, or ability to 
- give counsel thereupon, such were invited to be present.' 

As regards the individuals who, at this time, were usually 
MinisKts -iih included in the cabinet, and their relative weight 
seaisiniht and importance therein, we have no very precise 
"^ '""■ information, although incidental notices in con- 

temporary writers furnish some curious particulars. Thus, 
' Waldegrave's Memoirs, p, 66 ; Harris, Lifi of Hardwitke, v. 3, 
p. 231. 

' Campbell, dan. v. 3, p. 15 
Gladstone, in CAurcA Quar. Ken. \ 

• Campbell, Chau. v. 4, p. 450 > 
' /*. pp. 60;, 608 ; Lord Herve 

• Mossty, Heigf, Dj Geo. Jll. v, 1 
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William III. is said to have appointed the Marquis of 
Normanby, as a mark of favour and distinction, to a seat in the 
"cabinet council," and yet to have "never consulted" hina; 
and Sir John Trenchard, who was secretary of state from 169a 
to 1695, " though he bore the title and drew the salary," " was 
not trusted with any of the graver secrets of state," and was 
"little more than a superintendent of police." ' Marlborough 
was a member of the first cabinet of George I., holding at the 
same time the office of commander-in-chief, and yet he was 
" scarcely ever invited to the cabinet, of which he nominally 
formed "a part, and was confined to the most ordinary routine 
of his official functions," being unable to "obtain even a 
lieutenancy for a friend." ' In the reign of George II. we 
learn that the great officers of the household — e.g. the lord 
steward, the lord chamberlain, the master of the horse, and 
the groom of the stole, together with the archbishop of 
Canterbury, and the lord lieutenant of Ireland — were always 
included in what was called the cabinet, but that there was 
an " interior council," consisting of Walpole, who jnienor 
was virtually prime minister, the chancellor, and ^inciJ- 
the two secretaries of state, who in the first instance consulted 
together on the more confidential points." The testimony of 
Hervey on this point may be relied upon, as he himself held 
the office of privy seal, with a seat in the cabineL The facts 
stated are further corroborated by the papers of Lord Chan- 
cellor Hardwicke, who occupied a very conspicuous position as 
a minister in this reign. These papers prove, moreover, that 
the then archbishop of Canterbury took a very active part in 
politics, as a member of the cabinet' It does not appear thai 
the chancellor of the exchequer, an officer who is now of the 
first importance in every administration, was usually a member 
of the cabinet at this time. When Mr. Dowdeswell accepted 
this office, in 1765, we find a doubt expressed in contemporary 
correspondence whether he would have a seat in the cabinet 
CO unci L' 

' Micaalay, v. 4, pp. 373. 506 ; Haydn, Book ef Digniliis, p. 172. 
' Mahon, Hist of Eng. v. 1, p. 153. 

' Lord Herv<^'s Mimoirt of George IF. ediled by Croker, v. 2, p. SS" "- 
• ila.n\i, -Jj/e 0/ Hardwicke, v. I, p. 383; v. 2, pp. 111,415; v- 3, 
P- 453. 
' Memoir of Dowdeswell, in Cavendiik Deiaiet, v. I, p, 576. 
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So lately as in 1782, under the Shelbume administration, i 
Gradatioin id thcrc appear to have been different gradations of 1 
tbt cabinet. power within the cabinet. They were thus 
quaintly described by Lord Shelbume himself, in conversation 
with Jeremy Bentham. First, the cabinet simply, including 
those who were admitted to that honourable board, but with- 
out possessing substantial authority. Next, the cabinet with 
t^ circitlation, that is, with the privilege of a key to the cabinet 
boxes, wherein the foreign despatches and other papers are 
sent round for the perusal of ministers ; and, highest of all, the 
cabinet with the circulation and the Post Office, in othSr words, 
ihe power of ordering the letters of individuals to be opened 
at the Post Office, a right which technically belongs only to a 
secretary of state, and would naturally be limited to the I 
personages of the greatest weight and influence in the adminis* 
tration.' And of the younger Pitt it was said that at I 
cabinets during his two ministries he used briefly to discussal 
with Dundas whatever business they had not previously! 
settled together, then inform, his coUeagues of his decision and I 
tell them they might go.* 

From all these particulars it is evident that the cabinet wagjj 
during this period, in a transition state, and was very far froiS 
exhibiting the homogeneity it now presents. In fact, for ttu 
first century after the revolution, very little of the order ani 
subordination which has been since established throughoqij 
the administration, from the highest to the lowest offices, waf' 
Govemineaiby in existence. Government was principally c 
departments, on by means of the separate departments of staM 
each independent of the other, and subject only to the genera 
superintendence of the crown.* No provision was made fdf 
regular concert between the ministers ; nor was it even n 
sary that the head of a department should inform h^ 
colleagues, either individually or collectively, of the measure" 
he proposed to take. The conseq_uence was that differences o 
opinion between members of ihe administration, which should 
have been accommodated in the closet, were often discIoseq| 
for the first time in the presence of parliament. Periodic 
cabinet councils, for the purpose of deliberating upon a 
of state, were unknown. 

' Benlham's Works, v. 9, p. 218 «. 

» Htzniiiurice, LifeofLd. ^ItcIbHrnt. v. 3, p. 411. 

• MacaiUay, HUi. 0/ Eng. v. 3, p. 14 ; (?«j(-. A'.i'. v. 138, p. 41 




THE LATER HISTOEV OF THE CABINET. 

The defective condition of the cabinet during this period 
is chiefly attributable to the fact that, as a general Lack of a 
rule, it did not recognize the supremacy of any suptems head, 
common chiefl No doubt it has always happened that men 
of strong character, and gifted with the capacity for rule, have 
taken the lead amongst their fellows. Thus, as we shall have 
occasion presently to notice. Sir Robert Walpole, who was 
chief minister under the first two Georges, was able during the 
greater part of his long administration to keep his colleagues 
completely in check. His extraordinary ability, and unrivalled 
parliamentary influence, naturally gave him a controlling power 
in the cabinet. But his was an exceptional case. It was not 
until the accession to office of the younger Pitt, in 1783, that 
the paramount authority of a prime minister over his associates 
in the government was unreservedly coDfessed ; and that as a 
natural consequence government by departments came to 
an end.^ 

Great as have been the changes, since the rev(rfutioQ, in the 
authority of the cabinet council as a body, the Early noiiccs 
ahered position of the first minister has been ofa prime 
peculiarly remarkable. From a very early period ™"'"'^''- 
of English history we find mention made of a functionary of 
this description. But thene is an obvious distinction between 
the prime minister of a monarch under prerogative government 
and the premier of a modem cabinet. The one was simply 
known as the king's ^.vourite, whose rise and fall depended 
solely upon his retaining the goodwill of his royal master, 
while the other is the acknowledged head of a responsible 
administration, whose tenure of office mainly depends upon his 
ability to obtain parlia,menlary support, Bearing in mind this 
distinction, we have a clue to the variation which has taken 
place in public opinion with regard to this office. 

Clarendon asserts that nothing was so hateful to English- 
men, in his day, as a prime minister. They would rather, he 
said, be svibject to a usurper, like Oliver Cromwell, who was 
first magistrate in fact as well as in name, than to a legitimate 
king who referred them to a grand vizier.' During the reign 
of William III. there was usually a "chief adviser of the 
crown," on matters relatbg to the internal administration, and 
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to the management of ihe two Houses of Parliament; but 
this functionary was not necessarily the first minister virtute 
officii. The king himself was the actual head of his own 
ministries, and the sole bond of union amongst the members 
composing the same,' and it was only as the idea of personal 
government on the part of the king faded and vanished away, 
that the office of first minister seems to have obtained regular 
recognition. So recently as 1741,' we find Sir Robert Wat- 
pole resenting the title of prime minister as an imputation.' 
And yet it was in his person, though not until he had been for 
a considerable time first lord of the treasury, that this office 
first began to assume importance,' and, in several minor 
points, the features of our modern political system began to 
show themselves during his career.* 

Wal pole was first lord of the treasury from 1715 to 1717, 
SirR. and afterwards from 1721 to 1742. It was under 

WaipoisM his administration that the government of this 
rHitunisiK. pQuntjy began to be conducted with direct refer- 
ence to the prevailing opinions in the House of Commons, 
He was the first prime minister who sat in that House, and 
although, as yet, there was no established nile requiring 
unanimity in the cabinet and obliging all the ministers to 
concur in advocating every ministerial measure in parliament, 
nevertheless he was the first to recognijte the principle that 
there should be an agreement amongst the servants of the 
crown in parliament in support of the policy of Ihe govem- 

Lord Campbell describes Walpole as having been probably 
Wiipoieasa the most dexterous party leader we have ever had 
paniriEider. —equally skilled to win royal favour, to govern 
the House of Commons, and to influence or be influenced by 
public opinion. He was just the man for the times, which 
called for a statesman of peculiar discretion and common 
sense to conduct the nation safely over the critical period of 

' See Macanlay, Hilt, of Eng. v. 3, pp. 13, 538 ; v. 4, p. 443. 
' Mr, Gladstone, in Ch. Quar. Kev. v. 3, p. 479. 

* J^r/. Hill. V. 9, p. 1287 n, 

• MacaulayU Biographia, p. 231. 

' Sec Lord Shiiiuna's Life, v. i, p. 42 ; Sir S. Walfolt, a political 
bic^raphy by A. C. Ewald ; and a clever sketch of the ch^rjLter and 
career of Walpole, in Mrs. Ohptumt's Rapt ef Gee, II. v. I, p. 73. 
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the establishment of a new dynasty, and the consolidation of a 
new pohlical system. In proof of this we may be excused for 
quoting Carlyle's quaint remarks upon Walpole, though they 
are neither flattering nor altogether just. Incidentally referring 
to him, in his L^e of Frederick of Prussia, he says, "For 
above ten years, for almost twenty years, virtually and through 
others, he has what they called ' governed ' England ; that is 
to say, has adjusted the conflicting parliamentary chaos into 
counterpoise, by what methods he had; and allowed England, 
with Walpole atop, to jumble whitb«r it would and could. Of 
crooked things made straight by Walpole, of heroic per- 
formances or intention, legislative or administrative, by Walpole, 
nobody ever heard; never of the least hand-breadth gained 
from the Night-Kealm in England, on Walpole's part : enough 
if he could manage to keep the Parish Constable walking, and 
himself afloat atop, . . . This task Walpole did — in a sturdy, 
deep-bellied, long headed, John Bull fashion, not unworthy of 
recognition." " He had one rule, that stood in place of many : 
To keep out of every business whicli it was possible for human 
wisdom to stave aside. ' What good will you get of going 
into that ? Parliamentary criticism, argument, and botheration 1 
Leave well alone. And even leave ill alone : are you the 
tradesmen to tinker leaky vessels in England ? You will not 
want for work. Mind your pudding, and say Sittlc I ' At 
home and abroad, that was the safe secret." " In this manner, 
Walpole, by solid John Bull faculty (and methods of his own), 
had balanced the parliamentary swagglngs and clashings, for a 
great while ; and England had jumbled whither it could, always 
in a stupid, but also in a peaceable manner."' 

Much has been said in regard to the corruption displayed 
by Sir Robert Walpole in his dealings with parlia- waipoic's 
menL But the charges against him on this score aiieeed 
were greatly exaggerated;' and, although bribery "'""f"™- 
is undoubtedly a crying evil, it wa.s not peculiar to his age. 
The parliaments that preceded the revolution were notoriously 

' Csrlyle'E Frederic the Great, v. 3, pp. 373, 374. This reminds us of 
Lord Melbourne, who, when any hazardous ot difficult question was pro- 
pounded by his colleagues, used to say, " Can't you lei it alone P " And 
" Whenever you are in doubt what should be done, do nothing " (Torrens, 
Liji of Melbaurai, v. 1, p. 391). 

■ Ewald, IJ/e of WalfnU, pp. 437, 445, 45? J '''''=1 -^"'^ "f Crime in 
Eng. V. 2, p. 3ta. 
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open to the influence of bribery, and more or less, in one 
form or another, it would seem that this vice is well-nigh 
inseparable from popular institutions.^ A keener sense of 
personal honour, and a higher tone of public morality has, 
in our own day, freed our legislative halls from this de- 
grading offence, but the reproach still rests upon the con- 
stituencies, and it is one that must be equally shared by the 
electors and the elected until corruption shall be happily 
purged out from every part of our political systenu^ 

At last, after a protracted period of almost absolute sway, 
H* d faiL Wa-lpole's supremacy in parliament came to an 
end. Qn February 3, 1741, a motion was made 
in the House of Lords for an address to the king, praying him 
" to dismiss Sir Robert Walpole from his presence and councils 
for ever." In this debate it was vaguely asserted that Walpole 
had made himself for the past fifteen .or sixteen years " sole 
minister." But this accusation was combated by the lord 
chancellor (Hardwicke), on the ground that it was an impeach- 
ment of the king's impartiality to suppose that he could permit 
any man, or minister,^ solely to engross his ear. And he added, 
Proceedings ** ^^ ^^ v^ry wcU known that this minister's recom- 
ajfainst mendatiou does not always succeed, noj does his 

Walpole. .. 1 •!• •!/• j'j. 

opmion always prevail m council ; for a candidate 
has often be^n preferred in opposition to the candidate recom- 
mended by him, and many things have been resolved on in 
council contrary to his sentiments and advice." ® The motion 
was negatived by a large majority. A protest was afterwards 
entered on the Journals, signed by thirty-one peer^, who 
declared their conviction " that a sole, or even a first minister, 
is an officer unknown to the law of Britain, inconsistent with 
the constitution of thi$. country, and destructive of liberty in 
any government whatsoever ; " and that ** it plainly appearing 
to us that Sir Robert Walpole has for many years acted as 

* For an account of the rise and progress of parliamentary corruption in 
England, see Macaulay, Ifis/. of Eng,\. 3, p. 541, et seq. ; May, Const, 
Hist. V. I, ch. 6 ; Russell, Speeches^ etc. v. i, p. 26; Walpole, Life of 
Fercevaly v. ;, p. 332. 

' See Brougham, Brit, Const, pp. 61, 62; a,nd Mr. Disraeli's obser- 
vations on the causes and consequences of bribery ; Hans. D. v. 187, 
p. 1324; ib. V. 194, p. 649; Rep. Com", on Parliamentary Elections, 
Com, Pap, 1868-9, V. 8. 

• ran. Hist, v. II, pp. 1083^ 1 126. 
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such, by taking upon himself the chief, if not the sole direction 
of affairs, in the different branches of the administration, we 
could not but esteem it to be our indispensable duty, to offer 
our most humble advice lo his Majesty for the removal of a 
minister so dangerous to the king and the kingdom." The 
protest proceeded to allege various instances wherein Sir 
Robert Walpole had " grossly abused the exorbitant power 
which he illegally possessed himself of." ' 

Simultaneously with the motion in the Lords for the reriioval 
of Sir Robert Walpole, a similar motion was made in the House 
of Commons which attributed to Walpole entire responsibility 
for the misgovernment of the country, because he had " grasped 
in his own hands every branch of government ; had attained 
the sole direction of affairs ; monopolized all the favours of the 
crown; compassed the disposal of all places, pensions, titles, 
and rewards "^truly a scarcely exaggerated description of 
the almost despotic power of a constitutional premier. The 
line of defence adopted by Walpole was singular, and quite 
inconsistent with the modern doctrine of the right of par- 
liament to control the fate of the king's ministers. He 
vindicated his conduct in office, accepting the full measure of 
his responsibility which had been imputed to him, but declared 
that " an address to his Majesty to remove one of his servants, 
withont so much as alleging any particular crime against him, 
was one of the greatest encroach nnents that was ever made 
upon the prerogative of the crown ; " and he called " upon all 
who respected the constitution, and the rights of the crown, to 
resist the motion." His speech produced a strong effect, and 
the moiion was negatived by a large majority.' Nevertheless, 
the debates were instrumental Jn weakening the power of the 
great minister out of doors, A dissolution of parliament 
ensut-d; the elections went against Walpole, and after defeats 
in the new House of Commons on certain election questions, 
which were then considered as legitimate opportunities for a 
trial of party strength, the veteran statesman resigned all his 
offices, and retired to the House of Lords, with the title of 
Earl of Orford.' An attempt was afterwards made to procure 
Walpole's impeachment, but it signally foiled.' Since then 

' Pari. Hiil. v. ir.j). [215. ' Ih. p. 1303. 

• Mahon, Hist. e/Eng. v. 3, pp. JOI-155. 

* lb. pp. 1S0-187. 
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there has been no instance of an endeavour to proceed by 
impeachment against a minister of the crown for political 
offences not affecting his personal character. 

After Walpole's retirement, in 1742, several years elapsed 
incapibie bcforc there was any first minister who exercised 
prcmkts. more than a nominal control over his colleagues. 

The government was in the hands of the Whigs, and the Whig 
party of that day " displayed little ability for office, and much 
for division and intrigue."' Wilmington, Pel ham, and New- 
castle were successively first lords of the treasury, but they 
were all statesmen of an inferior order, and the cabinets over 
which they presided were weakened by iniestine divisions, and 
struggles for the mastery.' 

In 1744, however, under the Pelham administration, there 
Minwcriai occurred the first noticeable instance of a leading 
diK^mions. and imporlan: member of the cabinet being obliged 
to resign, because of political differences between himself and 
a majority of his colleagues. Lord Granville (previously known 
as Lord Carteret), one of the secretaries of state, and a favourite 
at court, jealous of the supremacy of Pelham, endeavoured to 
lead a party in the cabinet against him. But after being 
repeatedly repulsed, he declared that he could no longer 
submit to be outvoted and overruled on every point. Then, 
addressing the Pelhams, he said, " If you will take the govern- 
ment you may ; if you cannot or will not, there must be some 
direction, and I will do it" At length matters came to a 
crisis, when the king, who was inclined to side with Lord 
Granville, appealed to Lord Orford for advice and assistance. 
He advised the king to take part with the majority of his 
cabinet. Whereupon his Majesty intimated to the chance!!or 
his resolution that Lord Granville should resign.' These 
events speedily led to a reconstruction of the ministry, still 
under the presidency of Pelham, which was afterwards known 
as the " Broad-bottom " administration, because it comprised a 
grand coalition of all parties. 

In 1756, Pitt (afterwards Earl of Chatham) became secretary 
Pill's of state. His commanding talents and decision of 

mdminisuation. character made him at once the ruling spirit in the 
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cabinet. At first, the Duke of Devonshire, and in the course 
of the year his grace of Newcastle, presided at the treasury; 
but the latter in returning to office was obUged to accede to 
Pitt's proposals, and to yield substantially the direction of 
pubhc affairs into the great commoner's hands, while he con- 
tinued to exercise the patronage appertaining to his rank as 
first minister of the crown.^ The events which ushered in this 
administration are very curious, and reveal an extraordinary 
amount of intrigue and duplicity ori all sides. George 11. was 
not partial to Pitt, Newcastle was exceedingly jealous and 
afraid of him, Fox had been his formidable antagonist; and 
yet all of them were reluctantly compelled to agree to his 
assuming the reins of government, upon his own terms.' 

Mr. Pitt's administration lasted for upwards of five years, 
and was most popular and successful at home and abroad. 
But after a time his colleagues, and especially the Duke of 
Newcasde, began to feel his yoke sit uneasily upon thera, and 
to wince at the haughty and despotic conduct which he 
exhibited towards themselves as well as to his own subordinates 
in office.* In 1760, George III. ascended the throne, and 
among the changes consequent upon his accession was the 
introduction of Lord Bute, the personal friend and adviser of 
the king, into the cabinet Bute was no admirer of Pitt, and 
determined to oust him from office. By his personal influence 
and intrigue, he was soon enabled to accomplish his purpose. 
Pitt came down to the council with a project for an immediate 
declaration of war against Spain. But only one member of 
the cabinet went with him; the rest protested against what 
seemed to them a rash and unwarrantable step, Pitt was left 
in a minority; whereupon, declaring that he had been called 
to the ministry by the voice of the people, to whom he con- 
sidered himself as accountable for his conduct, and that he 
would not remain in a situation which made him responsible 
for measures he was no longer allowed to guide, he announced 
his intention of retiring from office. The president pjj,., 
of the council, the veteran Lord Granville, expressed «sisnation. 
his regret at Pitt's determination ; but added, " I cannot say I 

' Jesse, Lift of Gib. III. y. I, p. ISJ i Sari ef Skitbur«i, Life, v. i, 
pp. 85, 91. ' Coxe's Mem. of WalpoU, v. 4, pp. 146-162. 

' Donne, Comsp. Geo. ///. v. I, p. xlvUi. j Mahon, Hisl. of Rng. v. 4, 
PP-3SO. 359; V. S, pp. 258, 271; Jesse, Idftof Gto. IlLi. i, pp. 77,81. 
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am sorry for it, since he would otherwise have certainly com- 
pelled us to leave him. But if he be resolved to assume the right 
of advising his Majesty, and directing the operations of the 
war, to what purpose are we called to this council ? When he 
talks of being responsible to the people, he talks the language 
of the House of Commons, and forgets that at this board he 
is only responsible to the king. However, though he may 
possibly have convinced himself of his infallibility, still it 
remains that we should be equally convinced before we can 
resign our understandings to his direction, or join with him in 
the measures he proposes." After delivering his reasons in 
writing for adhering to the proposed course, Mr. Pitt, on 
October 6, 1761, resigned his seals of office into the hands of 
the king.^ George III. was sorry to part with him ; but said 
that upon the point in question he agreed so much with the 
majority of his council, that, if in this instance they had sided 
with Mr. Pitt, it would have been difficult for his Majesty to 
bring himself to yield to their opinion.^ 

Upon the retirement of his powerful rival, Newcastle hoped 
Newcastle ^^^^ he might become in fact what he had been 
ministry. for five years in nam-e only — head of the govern- 

ment. But he was doomed to be disappointed. His associates 
in office treated him with contempt, his subordinates with 
disrespect ; his recommendations were disregarded by the 
king, and at last the crowning indignity was offered to him 
by the creation of seven new peers, without any previous con- 
sultation with him as first minister of the crown ! Strange to 
say, he not only put up with this affiront, but plaintively 
requested that his cousin, Thomas Pelham, might be added 
to the number. Bute, who had held the office of secretary 
of state, in conjunction with Mr. Pitt, took advantage of 
Newcastle's unpopularity, and of his own ascendency at court, 
to assume the upper hand in the cabinet. His friends and 
adherents were the stronger party; and so, at length, on 
May 26, 1762, the timorous and despised old Duke of New- 
castle thought it best to withdraw from office.® 

On the resignation of Newcastle, Lord Bute immediately 

• Mahon, Hist, of Eng, v. 4, p. 361 ; Donne, v. i, pp. xlvi.-liii. 

• Bedford, Corresp. v. 3, p. 48. 

• Donne, v. I, p. liv. ; Jesse, Geo, III, v. I, pp. 120-122 ; Mahon, 
Hist, of Eng, V. 4, pp. 365, 386. 
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got himself appointed first lord of the treasury. But his 
ministry was of very brief duration. He was un- . . 

popular in the country, and unable to control his " ° '"""'"^■ 
own cabinet. Upon the plea that his health was suffering from 
the cares of state, he retired to avoid an overthrow.^ George 
Grenville succeeded him as first lord of the treasury crenvLiie 
in 1763. Lord Macaulay is "inclined to think mLniairy. 
that his administration was on the whole the worst which has 
governed England since the revolution : " it was signalized by 
"outrages on the liberty of the people, and outrages on the 
dignity of the crown." Grenville endeavoured to coerce the 
king into yielding to him in everything; and, as both were 
self-reliant and obstinate men, the Tesult was not productive 
of harmony. Neither were the ministers agreed amongst 
themselves, but were continually quarrelling, either about the 
distribution of patron^e, or upon some matter of administra- 
tive business. Taking advantage of the growing weakness of 
this administration, the king dismissed it in 1765; and, with 
the aid of his uncle, the Duke of Cumberland, succeeded in 
forming a new ministry with the Marquis of Rockingham as 
first lord of the treasury.* 

During their tenure of office, the Rockingham administra- 
tion treated George III. with becoming respect, Rockingham 
and conducted the affairs of the nation, if not with minisiry. 
vigour, at any rate with uprightness and propriety. But 
unhappily the king did not reciprocate their good feeling, and 
Pitt stood aloof from them, so that their existence was weak 
and precarious. In the summer of 1766, they sustained a 
severe loss in the retirement of the Duke of Grafton, who was 
one of the secretaries of state, and the king determined upon 
getting rid of them. His majesty then applied once more 
to Pitt, and gave him a carle blanche to construct a new 
administration.^ 

In resuming the belm of the state, Pitt nominated the Duke 
of Grafton as first lord of the treasury, and took pi^ ^^^i„ 
for himself the office of privy seal, with a seat in p«™"- 
the House of Lords, as Earl of Chatham. Pitt's conduct as 

■ Hist. ofEng. V. 4, p, 387 ; Donne, v. i, p. Iviii. 
' Jesse, Gfo. III. v. 1, pp. 204, 178, 385-307 ; Ed. Rev 
Donne, pp. 64, 6S. 
' lb. pp. 69, 77. 
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head of this ministry was characterized by the same haughty 
spirit which he had formerly displayed in a similar position. 
Then, his ascendency had been considerably greater than most 
prime ministers possess; now, it was not only great but 
paramount.^ The Duke of Grafton contentedly acquiesced 
in his supremacy, but others took such offence at his imperious 
conduct that they retired from the ministry in dudgeon. 
Meanwhile the physical powers of Pitt began to give way, 
and he was disabled for months from attendance in the 
cabinet. In October, 1768, his growing infirmities compelled 
him to abandon his post, an event which was hastened by 
some misunderstanding with his colleagues, which had arisen 
out of his enforced retirement from active business. Until 
the month of March, 1767, he had been virtually prime 
minister; from that time he scarcely knew what was going 
forward. Even at the last, both the king and . his own 
colleagues entreated him to continue in office; but he was 
resolute, and though he survived for ten years longer, and 
resumed his attendance in the House of Lords, he never again 
took a share in the king's councils.^ 

Upon the retirement of Chatham, the Duke of Grafton 
Grafton became for a time the actual head of the adminis- 

ministry. tratiou. Internal dissensions, however, soon brought 

his ministry to an end; and, in February, 1770, Lord North, 
who had been chancellor of the exchequer since February, 
1767, was appointed first lord of the treasury. 

Six prime ministers had preceded Lord North, within the 
Lord North's ^^st ten years of this reign, but his ministry lasted 
ministry. longer than all of them combined. It continued 

in existence for upwards of eleven years, being sustained by 
the favour of the king and the suavity of its gentle and good- 
humoured chief. The most potent cause of North's success 
was undoubtedly his influence over the House of Commons, 
He was thoroughly conversant with the practice of parliament, 
and an adept in the art of controlling a popular assembly. 
Ready-witted, dexterous, and agreeable as a speaker, he could 
always maintain his ground, even against the phalanx of wit I 
and eloquence that was generally arrayed against him ; and yet 

* Mahon, Hist. o/Eng, v. 5, p. 271 ; Jesse, Geo. III. v. i, p. 389. 

• Donne, v. i, p. Ixxx. ; Mahon, Hist, of Eng. v. 5, p. 308 ; Haydn, Boi 
of Dignities^ p. 94 w. 
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his public policy was weak and vacillating. His (published) 
correspondence with George III. aBforda abundant proof of the 
persistent interference of his Majesty with the details of govern- 
ment, both great and small, in every branch of the public service ; 
and of Lord North's pliant submission to the king's will.'' The 
North administration came to an end in 1782, and Kockingham 
Lord Rockingham was appointed first lord of the ^^<"'< premier, 
treasury, and nominal chief minister. The king, who felt the 
loss of his favourite. Lord North, very keenly, was violently 
opposed to Lord Rockingham, whono he justly regarded as Che 
nominee of the ultra-Whig party. He would have preferred 
Shelbume, but that nobleman declined to undertake the for- 
mation of a ministry, and advised the king to send for Rock- 
ingham. The king was obliged to consent, and Lord 
Shelburne quitted the royal presence with full powers to treat 
with Lord Roclcingliam as to men and measures, and with the 
understanding that the latter nobleman should be at the head 
of the treasury. But so averse was the king to this arrange- 
ment, that he expressed his determination not to admit Lord 
Rockingham to an audience until he had completed the con- 
struction of the cabinet This nnark of royal displeasure 
would have induced Lord Rockingham to decline the prof- 
fered honour, had he not been urged by his friends to forego 
his objections. Accordingly, on March 27, he waited upon 
the king to submit the names of the proposed caiiiion 
ministry. It comprised Lord Shelbume and Mr. mmLiUy. 
Fox, as secretaries of state, and an equal number of the Shel- 
bume and Rockingham parties. These discordant elemerits 
refused to amalgamate, and naturally produced dissensions in 
office and differences in parliament. Such, however, were the 
abilities and popularity of Fox, that he was generally 
sidered as the principal person in this ministry, and, had he 
been so disposed, he might easily have attained an acknow- 
ledged pre-eminence. In proof of the small estimation in 
which Lord Rockingham was held, it is stated that, while it is 
the admitted right of the prime minister to "take the king's 
pleasure" upon the creation of peers, Mr. Dunning received a 
peerage on the advice of Lord Shelburne, and without the 
knowledge of the chief minister ; who, as soon as he became 
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aware of the circumstance, applied to his Majesty for a similar 
favour on behalf of another lawyer, Sir Fletcher Norton.^ 

After the death of Lord Rockingham, in July, 1782, the 
Sheiburne king appointed Lord Shelburne first lord of the 
minisiry. treasuiy ; whereupon his colleague, Fox, imme- 

diately resigned. Fox accused Shelburne of gross and syste- 
matic duplicity towards his brother ministers, and particularly 
to himself when they were secretaries of state together ; and 
now, in the words of his friend, Edmund Burke, he appeared 
to feel ** the utter impossibility of his acting for any length of 
time as a clerk in Lord Shelburne's administration." * A 
letter written by Grenville, in December, 1782, mentions 
** Lord Shelburne's evident intention to make cyphers of his 
colleagues." ® But in the ensuing February this ministry came 
to an end. Then followed the brief and inglorious episode of 
the coalition administration of Fox and North, which was 
nominally under the presidency of the Duke of Portland, but 
in which Fox, who held the seals as secretary of state, was 
virtually supreme.* The preparation of an unpopular measure 
for the government of India occasioned the downfall of this 
ministry/ In December, 1783, it received its dismissal from 
the king, and was succeeded by the powerful administration of 
Mr. Pitt, which lasted from 1783 to 180 1. 

The method of government by departments — ^which was in 
Government vogue before the revolution, and was still in opera- 
by departments tion during the period we have been passing 
sti prevai mg. ^j^^^j. fgyiew — enabled the sovereign to exercise a 
more direct influence in all the details of government than 
would have been possible under a united administration 
subordinated to a political head. In fact, if gave to the occu- 
pant of the throne that general superintendence over all 
departments of state which is now exercised by the prime 
minister. But this bureaucratic system excited much dis- 
satisfaction in parliament. In 1781 the existing governmental 
arrangements were strongly denounced in both Houses. The 

* Jesse, Geo, III, v. 2, pp. 352, 373 ; Adolphus, Hist, Geo, III. v. 3, 

£P« 348, 349. Cf. the same story in connection with the Duke of 
[ewcastle, ante, p. 272. 

* Russell's Corresp, of Fox y v. i, p. 457 ; Jesse, Geo. Ill, v. 2, p. 380. 

* Buckingham Pap, v. i, p. 84. 

* Russell's life of Fox ^ v. 2, p. 4; Corresp, of Fox , v. 2, p. 95. 

* See ante, p. 62 ; Russell's Zj/^ of Foxy ch. 18. 
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Duke of Richmond declared " that the country was governed 
by clerks, each miaister confining himself to his own office ; 
and, consequently, instead of responsibiiity, union of opinion, 
and concerted measures, nothing was displayed but dissension, 
weakness, and corruption," ^ Upon the formation of the 
coalition ministry, in 1783, at a private meeting which took 
place between the new allies on February 14, Mr. Fox insisted 
" that the king should not be suffered to be his own minister ; " 
to which Lord North replied, " If you mean that there should 
not be a government by departments, I agree with you ; I 
think it a very bad system. There should be one man, or a 
cabinet, to govern the whole, and direct every measure. 
Government by departments was not brought in by me; I 
found it so, and had not vigour and resolution to put an end 
to it. The king ought to be treated with all sort of respect 
and attention, but the appearance of power is ail that a king 
of this country can have. Though the government in my 
time was a government by departments, the whole was done 
by the ministers, except in a few instances," " Lord North's 
doctrine in respect to the authority of the crown was greatly 
in advance of his time. But, whatever theoretical opinions 
might be entertained by his responsible advisers on the 
subject, the king himself, taking advantage of the system 
which Lord North condemned, lost no opportunity of 
exercising the authority which he believed to be the proper 
appurtenance of the regal office, so as to be, in fact, " his own 
minister," 

When, however, Pitt, at the earnest solicitation of the king, 
consented to take the chief direction of the state, m,. pi^^-^ 
the constitutional relations between the sovereign minis.ry. 
of England and his ministers underwent a change, and began 
gradually to assume their present aspect. Mr. Pitt's principles 
being thoroughly in accord with those of his royal master, the 
king was content to acquiesce in his judgment and conduct of 
affairs, so far as was consistent with a due regard to his own 
prerogative. While, so far as his colleagues were concerned, 
the commanding talents and indomitable energy of Mr. Pitt 
enabled him to assert, without hesitation or complaint, a 
supremacy in the cabinet councils that has ever since bep- 

' Par-/. Hhl. V. Z2, p. 651. 

* Uusaeli, Corrcsp. ej Fax, v. s, p. 
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the acknowledged right of the first minister of the crown, and, 
with the exception of the short-lived ministries of the Duke of 
Portland (1807-9), ^^^ of Lord Goderich (1827), Iheir 
habitual practice. 

The development of the office of prime minister in the 
Development ^^^^s of men who combincd the highest qualities 
of the premier's of Statesmanship with great administrative and 
parliamentary experience — such as Sir Robert 
Walpole, the two Pitts, Sir Robert Peel, and Lord Palmerston, 
besides Spencer Perceval, and other party leaders of great 
ability but lesser note — has contributed materially to the 
growth and perfection of parliamentary government By an 
easy gradation, the personal authority of the sovereign receded 
into the background, and was replaced by the supremacy of 
the prime minister. Ere the close of the reign of George IIL 
it became an accepted maxim that the prime minister was the 
personal choice of the crown, and the minister in whom the 
sovereign reposed his constitutional confidence, whilst his 
colleagues in office should be selected by himself, subject, of 
course, to the approval of the crown. 

Whilst this has been the effect of the development of the 
office of prime minister upon the position and authority of 
the sovereign, its result upon the condition of the cabinet has 
been no less important. In a conversation with Lord Mel- 

utiiityofthe ^^^^^ ^^ ^^^^ subjcct, in the year 1803 — which has 
premier's bccn fortunatcly preserved — Mr. Pitt, who was 

office. ^^^^ ^^^ of office, dwelt " pointedly and decidedly," 

upon ** the absolute necessity there is in the conduct of the 
affairs of this country, that there should be an avowed and 
real minister, possessing the chief weight in the council, and 
the principal place in the confidence of the king. In that 
respect (he contended) there can be no rivalry or division of 
power. That power must rest in the person generally called 
the first minister, and that minister ought (he thought) to be 
the person at the head of the finances. He knew, to his own 
comfortable experience that, notwithstanding the abstract 
truth of that general proposition, it is noways incompatible 
with the most cordial concert and mutual exchange of advice 
and intercourse amongst the different branches of executive 
departments ; but still, if it should unfortunately come to such 
a radical difference of opinion, that no spirit of conciliation or 
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n can reconcile, the sentiments of the minister must 
be allowed and understood to prevail, leaving the other 
members of administration to act as they may conceive them- 
selves conscientiously called upon to act under such circum- 
stances.' 

The office of prime minister, as it is now exercised, is a 
proof and a result of the necessity which exists in our political 
system for the concentration of power and responsibility in the 
hands of one man, in whom the sovereign and the nation can 
alike confide, and from whom they have a right to expect a 
definite policy and a vigorous administration. Nevertheless, 
strange to say, this office is still unknown, not only to the law, 
but also to tbe constitution, which, as was remarked in parlia- 
ment in 1806, "abhors the idea of a prime minister."' Again, 
in 1829, an eminent statesman (Lord Lansdowne) observed 
that " nothing could be more mischievous or un- un„cogn[™i 
constitutional than to recognize in an Act of W i^'^ . 
Parliament the existence of such an office." " 
Legally and constitutionally no one privy councillor has, as 
such, any superiority over another. All are equally respon- 
sible for the advice they may tender to their sovereign ; and, 
on' the rare occasions when a cabinet determines its course by 
the votes of its members, the premier's vote counts for no more 
than that of any of his colleagues. Eight members of the 
cabinet, including live secretaries of state, and several other 
members of the government, take official precedence of him.* 
The prime minister is simply the member of the cabinet to 
whom the sovereign has thought fit to entrust the chief direc- 
tion of the government.' But the choice of a premier, how- 
ever necessary or notorious, must still be regarded as a matter 
of private understanding, there being no express appointment 
of any member of the administration to be the prime minister. 

The premier maybe either a peer oi a commoner, indifferently. 

flrks in Afir. of Pari. 

872, p- 9- 

Iknd's speech, Jt. p. 
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It was Mr. Canning's opinion that the prime minister should 
. be in the House of Commons. Sir R. Peel, 

bJTU^nKr during the greater part of his career, held a similar 
House*' conviction, but his experience in office, firom 

1 84 1 to 1845, ^^^ ^^™ ^o ^ different conclusion, 
and induced him to believe that if the premier were in the 
House of Lords he would escape the enormous burden of toil 
and worry which renders the office, in the Commons, almost 
beyond human endurance.^ During the hundred and thirty 
years which have elapsed since the accession of George III. the 
office has been held for about half the time by peers. 

Usually the prime minister has held the office of first lord of 
With what ^^^ treasury, either alone or in connection with 
officeusuaiiy that of chanccUor of the exchequer. Lord 
associated. Chatham, it is true, never held either of these 
places; but, while he was Mr. Pitt, and at the time of his 
acknowledged supremacy in the cabinet — in 1757 to 1761 — 
was a secretary of state. Afterwards, when he formed a new 
administration, in 1766, he himself (having then become Lord 
Chatham) filled the office of lord privy seal. Again, from 
September, 1761, to May, 176a, Lord Bute was premier, while 
holding the office of secretary of state. From that time till 
the formation of Lord Salisbury's first administration, the 
position of first minister of the crown was invariably connected 
with the office of first lord of the treasury. 

The selection of the advisers of the crown is a branch of the 
The crown Toyal prerogative that must be exercised by the 
chooses the sovereigu himself It is perhaps the sole act of 

premier, who i ° , • i % i • • -^ • *. 

recommends royalty which. Under the existmg constitution of 
his colleagues, ^^le United Kingdom, can be performed by the 
sovereign of his own mere will and pleasure. But, by modem 
usage, it is understood that no one but the premier is the direct 
choice of the crown. He is emphatically and especially the king^s 
minister, the one in whom the crown constitutionally places its 
confidence, but "he stands between his colleagues and the 
sovereign, and is bound to be loyal to both." * Accordingly, 
the privilege is conceded to him of choosing his own colleagues :,. 
subject, of course, to the approbation of the sovereign. Thttfl 
list of persons selected to compose the new minislryy a^B 

* Martin, /V. Consort^ v. I, p. 266. 
' Gladstone's Gleanings^ v. i, p. 242. 
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who have consented to serve, is submitted to the king, who 
may approve or disapprove of it, in whole or in part, even to 
the exclusion from office of any one personally objectionable 
to himse!£^ And, when any vacancy occurs in an existing 
ministry, it is the privilege of the prime minister to recommend 
some one cbosen by himself to fill up the same. If his 
coUeagues differ with him in the- selection he has made, they 
must either acquiesce in the choice or resign their own offices.' 
In like manner, as it appertains to the prime minister to 
recommend his colleagues in office when they are appointed, 
he is also fully entitled, at any future time, to recommend to 
the crown any changes or removals which he may deem proper,' 

In forming an administration, however, the prime minister 
can scarcely be regarded as unfettered in the choice seij^ijon of 
of his colleagues, inasmuch as he is obliged to mentofonaa 
select them from amongst the most prominent and '°^'^"^- 
able men of his own party who are likely to command the con- 
fidence of parliament. It has been well observed, that " the 
position of most men in parliament forbids their being invited 
to the cabinet; the position of a few men ensures their being 
invited Between the compulsory list, whom he must take, 
and the impossible list, whom he cannot take, a prime minister's 
independent choice in the formation of a cabinet is not very 
large ; it extends rather to the division of the cabinet offices 
than to the choice of cabinet ministers. Parliament and the 
nation have pretty well settled who shall have the first places ; 
but they have not discriminated with the same accuracy which 
man shall have which place." ' 

When negotiations are set on foot between the sovereign 
and any statesman to whom he may be desirous of entrust- 
ing the direction of public affairs, such negotiations will 
naturally involve, to a greater or less extent, mutual stipula- 
tions and conditions. On the one hand, the supuia,!,,,, 
sovereign may set forth the pohcy which, in his '^■^ conditions 
judgment, ought to be pursued for the national good ; and it 

' See Gladstone's Gleanings, p. 332. [The right of Lhe crown lo enelmle 
any one depends, of course, on the prime minister agreeing lo siith 
exclusion. The crown, ia all things, being compelled to adopt ihe 
min iil^ys advice, ot to seek Boothet minisier. — Edilar. J 
^^"tanhope, Lifi of Pitt, v. 4, p. 288. 

shley, Lifi ef Falmenlsi, v. 2, p. 330. 
pgebot, Eng. Ctntt. p. 13. 
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will be for the consideration of the statesmen who are invited 
to accept office upon these terms, whether they are in a 
position to carry out such a policy, consistently with their own 
convictions, their party obligations, and their assurance of 
adequate parliamentary support. On the other hand, an 
incoming ministry are warranted in requiring from the king, as 
a condition to their acceptance of office, any assurances which 
are not incompatible with the independence of the crown, or 
with the legitimate exercise of the royal prerogative. But a 
ministry have no right to bind either themselves or their 
sovereign by pledges in regard to proceedings in 
^ ^^^' hypothetical cases ; or to forestall their own advice 

in respect to contingencies that may afterwards arise.^ 

The cabinet is composed of the more eminent portion of 
Number of the the administration, but its numbers are indefinite 
cabinet. ^j^^j variable ; for it is competent to the statesman 

who is charged with the formation of a particular ministry, 
with the consent of the sovereign, to determine the number of 
ministers who shall have seats in the cabinet.* The first 
cabinet of George I. consisted of eight members, of whom not 
more than five or six were in regular attendance, the others 
being either resident abroad, or not invariably invited to 
attend the council meetings.® The first cabinet of George IIL 

* See conduct of Pulteney, when George II. offered him full power to 
construct a ministry, after the resignation of Sir Robert Walpole, provided 
he would pledge himself to screen Sir Robert from prosecution (Mahon's 
I/ist. of Eng, V. 3, pp. 162-165). I'^ I779> during the progress of the 
American war, George III. declared that he should expect a written 
declaration from all new ministers that they would persevere in the contest, 
and never consent to American independence (May, Const. Hist, v. i, 
p. 42). But, in 1782, the House of Commons expressed such a decided 
aversion to a continuance of the war, that the king was obliged to agree 
that it should be abandoned {lb, p. 48). In 1807, after the dissolution of 
the Grenville ministry, resolutions were submitted to both Houses, declaring 
* • that it was contrary to the first duties of the confidential servants of the 
crown to restrain themselves by any pledge, express or implied, from oflfer- 
ing to the [king any advice that the course of circumstances might render 
necessary for the welfare and security of any part of the empire." The 
doctrine embodied in this resolution met with little opposition in either 
House, although as a matter of expediency, and to avoid collision with the 
new ministry, it was agreed that no direct vote should be taken thereupon. 

* Yonge, Life of Ld, Liverpool^ v. 3, pp. 210-212 ; Rep. Com®, on 
Official Sal. Com, Pap, 1850, v. 15 ; Evid. 141 1. 

* Mahon, Hist, of Eng, v. i, p. 153. 
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(in 1760) consisted of fourteen members, of whom eight were 
of ducal rank, five earls, and but orke a commoner. "^ In 1770, 
on the first formation of his ministry, Lord North introduced 
seven persons only into the cabinet. Lord Rockingham's 
cabinet, in 1782, consisted of nine or ten persons. That of 
Lord Shelburne, in the following year, of eleven.* In t783 
Mr. Pitt's cabinet was limited to seven members, of whom all, 
except himself, had seats in the House of Lords." After the 
death of Mr. Pitt it became customary for the cabinet to con- 
sist of from ten to sixteen individuals. This number,' is "as 
large as it ought to be, and it seems to he generally adopted 
as such by both parties. There are general and other reasons 
which make it very undesirable to extend the number of the 
cabinet."* In fact, Sir Robert Peel, in 1835, expressed his 
opinion " that the executive government of this country would 
be infinitely better conducted by a cabinet composed of only 
nine members, than by one of thirteen or fourteen."" Mr. 
Disraeh, on forming his administration, in 1874, limited the 
cabinet to twelve, a restriction which was generally approved." 
It was not until 1S78 that, by the introduction of Lord Sandon 
(vice-president of the privy council) into the cabinet, the 
number was increased to thirteen.' 

The following are officers of state who, according to modern 
usage, would, in any circumstances, form part of the cabinet, 
namely — the first lord of the treasury, the chancellor of the 
exchequer, the principal secretaries of stale, now five in 
number, the first lord of the admiralty, and the lord high 
chancellor." But it is also customary to include amongst the 
number the lord president of the council and the lord privy 
seal. Several other ministerial functionaries usually have 
seats in the cabinet ; never less than three, and rarely so many 
as seven or eight, in addition to those above mentioned. Their 

' JessE, li/e of George III. t. r, p. 59. 

* Bentham's Works, v. 9, p. 218 n. 

' Slanhope'a PitI, v, I, pp. 71, 165. 

' Lord Granville, Rep. Com°. on Education, Com. Pap. 1S6;, v. 6 ; 
EvicJ. 1883. 

' Mir. of Pari. 1835, p. 1797. 
Lord Granville, Ham. D. v. 219, p. 694; Mr. Forster, fi. p. 1609; 
Mr. Gladstone, /i. v. 280, p. 1954. 

' /"Off. Xev. 1. 24, N.S. p. 265. 

■ Rep. on Off. Sal. Cam. Pap. 1850, v. 15; Evid. 3z(. iOnl"!"" nf 
Sir Robert Peel. ) 
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selection is made either from amongst such of the principal 
officers of state, and heads of departments, having seats in 
parliament, whose rank, talents, reputation, and political 
weight would be likely to render them the most useful 
auxiliaries ; or from those whose services to their party, while 
in opposition, may have given them the strongest claims to 
this distinction. It has been aptly remarked that it is of the 
highest consequence that they should be men looking to the 
public good rather than to private advantage ; sufficiently 
independent in their judgment to originate or adopt a pro- 
gressive system of policy ; and sufficiently independent in their 
personal character to resist the exactions of the sovereign, or 
the impulses of the people, when these are at variance with 
the permanent interests of the state.^ 

It occasionally happens that statesmen, possessed of high 
A seat in th character and experience, are admitted to a seat 
cabinet with- in the Cabinet without being required to undertake 
out office. ^j^g labour and responsibility of any departmental 
office. This practice dates back to the reign of Charles I., 
when we find Hyde, afterwards Lord Clarendon, a member of 
the king's *' inner cabinet," without office.* In 1757, we read 
that ex-Chancellor Hardwicke,® and, in 1770, that General 
Conway * were respectively members of the cabinet, without 
office, so also was Lord Camden, in 1798.* Of late years the 
practice has been of frequent occurrence. In 1807, Lord 
Fitzwilliam retained his seat in the cabinet in the Grenville 
administration, after resigning his office of president of the 
council* In 1820, the name of Lord Mulgrave occurs in the 
list of cabinet ministers as given in the Annual Register^ but 
without office. The Duke of Wellington was a member of the 
cabinet without office, on different occasions, for several years 
previous to his death. So also were the Marquis of Lansdowne 
and Lord John Russell, in 1854. Lords Sidmouth and 
Harrowby, moreover, continued in the cabinet after their 
resignation of office ; the former remaining for two years, after 
resigning the home secretaryship in 1822, and until he retired 

' Ed» Rev. V. 108, p. 285. 

' Campbeirs Chan. v. 3, p. 132. • lb. v. 5, p. 143. 

* Donne, Carresp. George III. v. i, p. 12 //. 

* Life of Lord MiniOj v. 3, p. 8, 

* Bulwer*s Falmerston^ v. i, p. 37. 
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from public life; and the latter for a short period after his 
resignation of office in 1827.'- 

No constitutional rule is violated by this practice. The 
sovereign, in the exercise of his undoubted pre- scatimhc 
rogative, may summon whom he will to the privy cabine. wkh- 
council ; and any member of this body is ehgible '""" "' 
to a seat in the cabinet But, while the principal executive 
officers of state are necessarily included in the cabinet 
council, it would be an undue limitation of the choice of the 
crown to declare that none but such as were able and willing 
to take charge of an executive department should be permitted 
to sit therein. The choice of the sovereign should only be 
restricted in respect of persons who hold offices that are con- 
stitutionally incompatible with the position of a responsible 
adviser of the crown, or who have not and cannot obtain a 
seat in parliament. 

It is true that the appointment of a member of the House 
of Commons to a seat m the cabinet, without office, is open to 
greater objection than in the case of a peer. For the spirit of 
the statute of Anne would seem to require that all members 
accepting ministerial functions should offer themselves to their 
constituents for re-election.' But the letter of the law is 
undoubtedly applicable to such members only as have accepted 
salaried offices, and the instances above quoted, of General 
Conway and Lord John Russell, are sufficient to prove that 
there has been no disposition on the part of the House of 
Commons to enforce a strained interpretation of the law in 
this respect.' 

In former times, when the members composing the cabinets, 
for the time being, were generally unknown, except by means 
of the offices they held, it is possible that such a practice 
might have given rise to abuse ; but nowadays there is a suffi- 
cient safeguard in the public notoriety which attaches to the 
person of every cabinet minister, and in the fact that he 
receives his appointment, not merely that he may preside over 

' Haydn's Book of Dig. pp. 8S, 96; Pellew's Life of Sidmetitk, v. 3, 
p. 39S. 

' See Mr. Walpole, in Ifant. D. v. 130, p. 383. 

' [Lord John Russell accepted office lor a short time in order that he 
might vacate his seat, and submit himself to re-election. But Lord J. 
Russell's was a.a exceptional case, as he wile not merely a member of the 
cabinet, bnl also leader of the House of Commons. — Editor.'^ 
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a particular executive department, but chiefly in order that he 
may be a mouthpiece and champion of the government in one 
or other of the Houses of Parliament And, should circum- 
stances render it advisable to have recourse to such a proceed- 
ing, it is as strictly constitutional for parliament to address the 
crown for the removal of a particular person from the list of 
the privy council, whether he be an office-holder or not, as it 
is to ask for the dismissal of a ministry on the ground that it 
has forfeited the confidence of parliament^ 

In addition to the officers of state above enumerated, of 
Who ought not whom the cabinet council is now composed, there 
to be in the are two or three other functionaries who formerly 
cabinet. ^^^^ ^^ |^^ Occasionally included in the cabinet, 

but who have ceased of late years to be considered as eligible 
Judicial for that position. Of these, the most important 

officers. example is that of the lord chief justice of the 

Court of King's Bench.^ 

* See the case of Ld. Melville, in 1805, ParL Deb, v. 4, pp. 335, 344-355 ; 
Stanhope, Life of Pitt y v. 4, pp. 283, 294. 

' Lord Hardwicke, in 1737, while lord chief justice of the Court of 
King's Bench, was appointed lord chancellor, with a seat in the cabinet, 
but did not resign his chief justiceship until nearly four months afterwards 
(Harris's Life of Hardwicke^ v. i, p. 358). Afterwards, Lord Mans6eld sat 
in the cabinet for several years, while he was lord chief justice. In 1806 
the prime minister, Lord Grenville, appointed Lord Ellenborough, then chief 
justice of the King's Bench, lord president of the council, with a seat in the 
cabinet. Soon afterwards a resolution was proposed in the House of Lords, 
on March 3, that it was highly inexpedient, and tended to weaken the 
administration of justice, to summon to any committee or assembly of the 
privy council any of the judges of his Majesty's courts of common law. On 
the same day three resolutions were proposed in the House of Commons, 
which set forth that it was ** highly expedient that the functions of a minister 
of state, and of a confidential adviser of the executive measures of the govern- 
ment, should be kept distinct and separate from that of a judge at common 
law ; " and that the summoning of the lord chief justice to this position was 
** peculiarly inexpedient and unadvisable, tending to expose to suspicion, 
and bring mto disrepute, the independence and impartiality of the judicial 
character, and to render less satisfactory, if not less pure, the administration 
of public justice." The resolutions were rejected in the Lords without a 
division, and in the Commons by a large majority ; and, fortified by the 
decision of parliament in his favour. Lord Ellenborough retained for a 
while his place at the council board ; but before the end of the year a 
change of ministry occurred, which compelled him to relinquish it. The 
mature and unbiassed opinion of parliament upon the question may be 
gathered from a debate in the House of Lords on July 7, 1837, upon the 
Lords Justice Bill, wherein the union of political functions with those o£ 
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The archbishop of Canterbury appears in the list of 
cabioet ministers during the administration of Sir Archbishop of 
Robert Walpole, though not as a member of the Camcriiuiy. 
" interior council." ' Contemporary memoirs represent him, 
at this period, as taking an active part in politics, and con- 
ferring with his colleagues on affairs of State.' But we may 
safely conclude that no similar appointment would now take 
place, not only because of the altered relations between the 
Established Church and the State, arising out of the Roman 
Catholic Emancipation Act, and the repeal of the civil dis- 
abilities of dissenters, but on account of the altered state of 
public opinion in reference to the active participation of 
clergymen in political affairs.' 

The office of commander-in-chief is one which, when held 
by the Duke of Wellington, was associated with a commandK- 
seat in the cabinet so long as his political friends in-i^iiief. 
were in power. Afterwards, when a Whig ministry came in, 
the duke was retained in office, but the post was made non- 
political; and has continued to be so regarded ever sitice. 
The office of master-general of the ordnance, abolished in 
1855, was one of great dignity and importance. Up to iSzi, 
the master- general was invariably a member of the cabinet, 
and it was his peculiar duty to advise and assist the govern- 
ment with reports and opinions upon military details con- 
nected with questions under their consideration.* 

Having discussed the questions of the origin and composi- 
tion of the cabinet council, and briefly considered salaries or 
the various collateral points connected therewith, minisicrs, 
we have now to refer to the salaries and other emoluments 
appertaining to the offices held by the principal members of 
the administratioa. Formerly, the great offices of state were 
much more lucrative than at present. Various means existed, 
as by the possession of sinecures or reversions, or of fees and 
allowances, whereby the perquisites of office were increased. 
But all these have been abolished, in the gradual progress 
permanenl judicial offices was unammomly reprobated by Ibe higliesl legal 
and constitutional authorities. 

' Haydn's Book ef Dig. p. 92. 

' Harris's LifeBfHardwicke, 1. I, p, 383 ; v. j, p. 453. 

' See Holy Orders, as disqiinlifyi"g f"' 'he Hoiisu of Cnirmon? nt ilie 
Bar (iarc jyb^. N.S. V. 13, p. I ; Ham. D. v. 195, p. ii^j: v n>(>, |i 746. 

* Ctode, Mil. Form, v. 2, pp. m6, 24a, 767. 
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of economic reform. Up to about the year 1825 there used 
to be an allowance to the first minister, and to each of the 
secretaries of state, for a certain amount of plate, by way of 
outfit, on their first accepting office. This was paid for out 
of the civil list; but it has since been taken away, together 
with all fees and gratuities of every kind^ Since 1830 the 
salaries of the prime minister, of the chancellor of the 
exchequer, and of the principal secretaries of state have been 
severally fixed at 5000/. per annum ; that of the first lord 
of the admiralty at 4500/., and those of the other heads of 
administrative departments generally at 2000/. per annum. 
This reduction was effected at the instigation of ministers 
themselves. Immediately upon the Grey ministry acceding 
to office, they placed the amount of their respective salaries 
under the consideration of a committee of the House of 
Commons, and accepted the recommendations for reduction 
which were made by that committee.^ These salaries come 
under the revision of parliament every year, as they are 
included in the estimates, and voted in supply. In 1850 the 
official salaries again underwent examination by a committee 
of the House of Commons, but the committee were of opinion 
that, with scarcely an exception, the salaries of the chief 
administrative offices "were settled in 1831 at the lowest 
amount which is consistent with the requirements of the 
public service." ® 

Most of the leading statesmen of the day were examined 
before the committee in 1850, and they concurred in the 
foregoing opinion, alleging, with regard to the offices for 
which a salary of but 2000/. a year is given, that they did 
not compensate the parties holding them, and offer no 
pecuniary inducement to public men for their acceptance.* 
. Without advocating the increase of existing salaries, 

adeq^uate^ ^^ it was Urged ou behalf of their present rate, that 
J^nfiters? ^' ^^ ^^ ^^^ greatest public advantage that men 
of ability, of small private means, should be 

* Rep. on Official Sal. Com. Pap. 1850, v. 15 ; Evid. 271, 272, 
' Mir. of Pari. 1833, p. 617. 

* Rep. on Official Sal. Com. Pap. 1850, v. 15, p. v. ; May, Const: jfftst, 
V. 2, p. 589 ; and see an article on the Pay of Ministers of the Crown, in 
Journal of State Soc, v. 20, p. 102. 

* Rep. on Official Sal. Com. Pap. 1850, v. 15 ; Evid. 91. 
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enabled to enter into public employment, without being 
placed in an unfair position towards such of their colleagues 
as might possess private fortunes. Some of the most eminent 
statesmen of the past century were notoriously men of very 
small private incomes, as for example the two Pitts, Fo\, 
Burke, Canning, anci Huskisson.' 

In his evidence before the committee, Sir Robert Peel 
quoted, with marked approbation, the following opinions of 
Edmund Burke upon tlie question at issue: "What is just 
payment for one kind of labour, and full en- Eurite'ji 
couragement for one kind of talents, is fraud and opinio... on 
discouragement to others : many of the great '^ ^"'^ 
officers have much to do, and much expense of representation 
to maintain ; a secretary of state, for instance, must not 
appear sordid in the eyes of the ministers of other nations ; 
neither ought our ministers abroad to appear contemptible in 
the courts where they reside. In ail offices of duty there is, 
almost necessarily, a great neglect of all domestic affairs; a 
jierson in high office can rarely take a view of his family house. 
If he sees that the state takes no detriment, the state must 
see that his affairs shoi:ld take as little. I will even go so far 
as to affirm, that, if men were willing to serve in such situations 
without salary, they ought not to be permitted to do it. 
Ordinary service must be secured by the motives to ordinary 
integrity ; I do not hesitate to say, that that state which lays 
its foundation in rare and heroic virtues, will be sure to have 
its superstructure in the basest profligacy and corruption. An 
honourable and fair profit is the best security against avarice 
and rapacity, as in all things else a lawful and regulated enjoy- 
ment is the best security against debauchery and excess." ^ 

In addition to their salaries, certain of the ministers are 
entitled to an official residence. Th is privilege was offitial 
formerly granted to a number of persons in the '"idtuMs. 
public service upon insufficient and unwarrantable grounds." 
But, consequent upon an inquiry into the maiter by the House 
of Commons in 1834,' it was afterwards limited, so far as the 
administration is concerned, to the first lord of the treasury, 

' Rep. on Omdal Sal. Cam. Fap. 1S50, v. 15 ; Evid. 2C0, i6i. 
' lb. 328. 

■ Com Fap. 1831-2, V. 26, p. 551. 
/*. 1834, V. 11, pp. 449, 45 j. 
VOL, I. U 
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the chancellor of the exchequer, the first lord of the admiralty, 
the secretary, and two or three of the junior lords of the 
admiralty.^ The foreign secretary used to be allowed a house, 
if he chose to take it, but none have done so since Mr. 
Canning.* In fact, the establishment at the old Foreign 
Office was so large that every vacant space in the building 
was occupied." In the new Foreign Office, recently erected, 
no provision has been made for a residence for the foreign 
secretary, but the building contains reception-rooms, which 
may be used by that functionary or by other ministers.^ The 
reason alleged, why no residences have been provided for the 
home secretary and other responsible chiefs of important 
administrative departments, is not one of principle, but that 
convenient houses could not be found for more than a certain 
number of ministers.* 

Provision is made by an Act passed in 1834, and amended 
Pensions to in 1 8 69, for the grant of pensions to retiring 
ministers. members of an administration, varying in amount 
from ;£'iooo to ;^2ooq per annum, according to the impor- 
tance of the particular office. The statute, however, confers 
no absolute title to a pension. It only empowers the prime 
minister to grant one, at his discretion, and on his own 
responsibility. To warrant the grant of a political pension it 
is necessary that the applicant should have been in the service 
of the crown for at least four years, and that he should declare 
that his private income is inadequate to maintain his station 
in life. Moreover, a limited number only of such pensions 
may exist at any one time. l*he term of service to entitle to 
a pension need not be continuous,, but may be made up at 
different periods, and in different offices, during the public 
career of the minister.® 

* Rep. on Official Sal. Com, Pap, 1850, v. 15 ; Evid. 87, 

* lb, 76, 248. 
» lb. 2889. 

* Hans, Z>. V. 171, p. 374. 

* Eep. on Official Sal. Com, Pap, 1850, v. 15 ; Evid. 7$. 

* lb, Evid. 104, 105 ; 4 & 5 Will. IV. c. 24 ; 32 & 33 Vict. c. 60 ; 
Hans, D, v. 196, p. 874 ; v. 197, p. 537 ; Com, Pap, 1869, v. 34, p. 355. 
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